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COURT OF APPEAL FOR ONTARIO 

CITATION: Castrillo v. Workplace Safety and Insurance Board, 2017 ONCA 121 
DATE: 20170213 

DOCKET: C60763 

Hoy A.C.J.O., Lauwers and Benotto JJ.A. 

BETWEEN 

Pietro Castrillo 

Plaintiff (Appellant) 

and 

Workplace Safety and Insurance Board 

Defendant (Respondent) 

Richard A. Fink and Alan McConnell, for the appellant 

Neil Finkelstein, Caroline Zayid, and Ljiljana Stanic, for the respondent 

Heard: September 16, 2016 

On appeal from an order of Justice Edward P. Belobaba of the Superior Court of 
Justice, dated June 25, 2015. 

 
Lauwers J.A.: 

[1] This is a proposed class action brought by the appellant, Pietro Castrillo, 

on behalf of a class of injured workers alleged to have been wrongfully denied 

the full extent of benefits to which they were entitled under the Workplace Safety 

and Insurance Act, 1997, S.O. 1997, c. 16, (the “WSIA” or the “Act”), by the 

respondent Workplace Safety and Insurance Board (“WSIB” or the “Board”). The 

action is pleaded in misfeasance in public office, bad faith, and negligence. 
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[2] The motion judge struck the statement of claim without leave to amend 

under r. 21.01(1)(b) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194 as 

disclosing no cause of action. He considered the WSIB’s decisions reducing the 

class members’ non-economic loss benefits (“NEL”) to be “legal decisions that 

fall within the four corners of the privative clause” in the WSIA, and therefore 

beyond court challenge. 

[3] For the reasons that follow, I would allow the appeal. 

A. THE FACTUAL AND PROCEDURAL CONTEXT 

[4] The facts giving rise to the action are set out in the motion judge’s short 

endorsement. The appellant was working as a concrete finisher and a pipe layer 

when he sustained a shoulder injury in a work-related accident in October 2011. 

He applied for and received the applicable economic loss benefits to which he 

was entitled under the WSIA. He also qualified for a NEL award because he was 

found to have suffered a permanent impairment leaving him with “less than a full 

range of motion in his shoulder.” The respondent determined the appellant was 

entitled to a 6% NEL lump sum award, but then reduced the award by 50% to 

$1,229.50 because of a “pre-existing condition”, identified as osteoarthritis in the 

injured shoulder.  

[5] The appellant appealed administratively on the basis that the WSIB was 

wrong to reduce the NEL award. Since his pre-existing osteoarthritis had been 

asymptomatic before the work-related injury and had never affected his 
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shoulder’s functionality, it was not a pre-existing impairment. The Appeal 

Resolution Officer allowed the appeal and restored the full amount of the NEL 

award without reduction, and the matter did not go forward to the Workplace 

Safety and Insurance Appeals Tribunal. 

[6] The appellant later learned there were a number of injured workers whose 

NEL awards were similarly reduced by the WSIB on the basis of so-called pre-

existing conditions that were not true impairments, many of which were also 

reversed on appeal. The appellant discovered the reductions were the result of 

the implementation of an internal WSIB document, which he calls a “secret 

policy”. Through it, the WSIB adopted a broader interpretation of the term, “pre-

existing impairment”, to include asymptomatic pre-existing conditions, which had 

previously been excluded. The appellant asserts this change in interpretation 

was illegally made in order to save WSIB money by reducing NEL awards. 

[7] The appellant commenced proceedings under the Class Proceedings Act, 

1992, S.O. 1992, c. 6. The proposed class is defined as: 

(a) All workers whose Non-Economic Loss 
(“NEL”) awards for workplace injuries were 
reduced by the Defendant due to pre-existing 
medical conditions that were not impairments 
negatively impacting upon their pre-accident 
functioning; and 

(b) who also incurred expenses pursuing 
administrative appeals of the Defendant’s 
decision to reduce their NEL awards. 
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[8] The appellant seeks declarations that the WSIB “perpetrated a 

misfeasance in public office” in how it handled the NEL claims of the class, 

“breached its duty to act in good faith” to the class, and, in the alternative, was 

negligent. The action seeks damages measured in part by the: “legal fees, 

disbursements and other expenses they incurred in administrative proceedings 

overturning the Defendant’s decisions with respect to their claims for Non-

Economic Loss awards”, along with punitive, aggravated, exemplary and special 

damages. 

[9] The respondent brought a motion under the Rules of Civil Procedure to 

strike the statement of claim, without leave to amend, under r. 21.01(1)(b), on the 

basis “that it discloses no reasonable cause of action”, and, under r. 21.01(3)(a), 

on the basis that “the court has no jurisdiction over the subject matter of the 

action.”1 I note that the motion was not brought under r. 21.01(1)(a) “for the 

determination, before trial, of a question of law raised by a pleading”. 

[10] Based largely on what the motion judge saw as the strength of the 

privative clause in the WSIA, he concluded it was “plain and obvious that the bad 

faith, misfeasance and negligence claims on the facts of this case as pleaded are 

certain to fail and should be struck without leave to amend under Rule 21.01(1).” 

                                         
 
1 The motion judge did not mention sub-rule 21.01(3)(a) of the Rules of Civil Procedure in his reasons, 
and the respondent did not raise it in the factum or in oral argument. I do not address it further, except to 
observe that it is usually invoked where an arbitration clause or a forum selection clause is in issue, which 
is not the case here.  
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The motion judge did not mention r. 21.01(1)(b) in his reasons, but his order 

declares that the pleading “does not disclose any reasonable cause of action.” 

[11] The motion judge’s reasons must be read in the context of his introductory 

paragraph: 

On the facts of this case, and given the scope and 
content of the s. 118 privative clause, it is plain and 
obvious and beyond doubt that the bad faith and 
misfeasance in public office claims (and the alternative 
claim in negligence) are not reasonable causes of 
action. I need not discuss the WSIB’s additional 
submissions re jurisdiction, abuse of process, collateral 
attack, or damages (and how legal costs are not 
recoverable). 

B. ISSUES 

[12] There are two basic issues in this appeal, which arise with respect to each 

pleaded cause of action, being misfeasance in public office, bad faith and 

negligence:  

1. Is the cause of action properly pleaded? 

2. Does the privative clause in the WSIA prevent the appellant from pursuing 

the cause of action? 

C. ANALYSIS  

[13] The motion judge’s over-arching error is that he dealt with this matter more 

as a summary judgment motion under r. 20 than as a motion to strike the 
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amended statement of claim as disclosing no cause of action under r. 

21.01(1)(b). He did not interpret the pleading generously, as the cases require, 

but instead deconstructed it for the purpose of determining whether the privative 

clause in the WSIA applied to oust the court’s jurisdiction. This was an error in 

principle. 

[14] The framework for assessing whether to strike a pleading under r. 21.01(b) 

of the Rules of Civil Procedure on the ground that it discloses no reasonable 

cause of action is set out by Paul M. Perell and John W. Morden, The Law of 

Civil Procedure in Ontario, 2d ed. (Markham: LexisNexis Canada Inc., 2014), at 

p. 532: 

The following principles apply to a Rule 21 motion to 
strike a pleading for failing to disclose a reasonable 
cause of action or defence: (a) the material facts 
pleaded must be deemed to be proven or true, except to 
the extent that the alleged facts are patently ridiculous 
or incapable of proof; (b) the claim incorporates by 
reference any document pleaded and the court is 
entitled to read and rely on the terms of such 
documents as if they were fully quoted in the pleadings; 
(c) a claimant is not entitled to rely on the possibility that 
new facts may turn up as the case progresses; the facts 
pleaded are the basis upon which the claim is evaluated 
(d) [the] novelty of the cause of action is of no concern 
at this stage of the proceeding; (e) the statement of 
claim must be read generously to allow for drafting 
deficiencies; and (f) if the claim has some chance of 
success, it must be permitted to proceed.[Internal 
citations omitted.] 
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[15] The claim will only be struck where it is “plain and obvious” that it has no 

reasonable prospect of success: Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 

959; R v. Imperial Tobacco Canada Ltd., 2011 SCC 42, [2011] 3 S.C.R. 45, at 

paras. 17-19; Taylor v. Canada (Attorney General), 2012 ONCA 479, 111 O.R. 

(3d) 161, at para. 22; and Trillium Power Wind Corporation v. Ontario (Natural 

Resources), 2013 ONCA 683, 117 O.R. (3d) 721, at para. 30. While the court 

must accept as true the material facts as pleaded, this obligation does not extend 

to bald conclusory statements of fact unsupported by material facts. 

[16] I first consider misfeasance in public office, next bad faith, and then 

negligence. 

(1) Misfeasance in Public Office 

(a) Is the Cause of Action Properly Pleaded? 

[17] To set the legal context, I observe that this court succinctly expressed the 

purpose of the tort of misfeasance in public office in Freeman-Maloy v. Marsden 

(2006), 79 O.R. (3d) 401, 267 D.L.R. (4th) 37 (Ont. C.A.), at para. 10: 

The tort of misfeasance in a public office is founded on 
the fundamental rule of law principle that those who 
hold public office and exercise public functions are 
subject to the law and must not abuse their powers to 
the detriment of the ordinary citizen. As Lord Steyn put it 
in Three Rivers District Council v. Bank of England (No. 
3), [2000] 2 W.L.R. 1220, at 1230 “The rationale of the 
tort is that in a legal system based on the rule of law 
executive or administrative power ‘may be exercised 
only for the public good’ and not for ulterior and 
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improper purposes”. The “underlying purpose” of the tort 
of misfeasance in a public office “is to protect each 
citizen's reasonable expectation that a public officer will 
not intentionally injure a member of the public through 
deliberate and unlawful conduct in the exercise of public 
functions”: Odhavji, [2003 SCC 69, [2003] 3 S.C.R. 263] 
supra at para. 30. 

[18] The motion judge did not set out the elements of the cause of action of 

misfeasance in public office nor determine whether the elements were properly 

pleaded. 

(i) The General Principles 

[19] To pass scrutiny under r. 21.01(1)(b), a pleading of misfeasance in public 

office must allege facts capable of establishing the ingredients of the tort, in 

addition to the usual tort requirements of causation and damages. The 

ingredients are: (1) the defendant must be a public official; (2) the claim must 

arise from the exercise of power as a public official; and (3) the public official 

“must have acted with malice or bad faith” so as to satisfy the mental element: 

Freeman-Maloy, at para. 11.  

[20] Another way of framing the test is that the plaintiff must show: first, the 

public official was engaged in unlawful conduct in the exercise of his or her public 

functions; and, second, the public official was aware that the conduct in question 

was unlawful and was likely to injure the plaintiff: Trillium Power Wind 

Corporation, at paras. 38-39, drawing on the Supreme Court’s decision in 

Odhavji Estate v. Woodhouse, at paras. 28, 30 and 32; see also, Pikangikum 
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First Nation v. Nault, 2012 ONCA 705, 298 O.A.C. 14, at para. 54, leave to 

appeal refused, [2013] S.C.C.A. No. 10; St. Elizabeth Home Society v. Hamilton 

(City), 2010 ONCA 280, 319 D.L.R. (4th) 74, at para. 20; Granite Power 

Corporation v. Ontario (2004), 72 O.R. (3d) 194 (C.A.), leave to appeal refused, 

[2004] S.C.C.A. No. 409, at paras. 37-39. 

(ii) The Amended Statement of Claim 

[21] As to the necessary tort elements of damages and causation, the appellant 

conceded in oral argument that he is not seeking more compensation in terms of 

a NEL award, because his appeal of the reduced NEL award had already been 

allowed. However, he argues that to succeed in the internal appeal, he was 

forced to incur unnecessary legal and other expenses he seeks to recover as 

damages in this action. Other class members could have claims for both a higher 

NEL award and similar incidental costs. 

[22] The pleading alleges that WSIB “is a public body” and its employees “were 

at all material times public office holders” for which it is “both directly and 

vicariously liable for the bad faith acts and omissions of its employees.”  

[23] The starting point for a detailed discussion of the pleading is the WSIA, 

which defines “impairment” and “permanent” impairment in s. 2: 

“impairment” means a physical or functional abnormality 
or loss (including disfigurement) which results from an 
injury and any psychological damage arising from the 
abnormality or loss; 
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“permanent impairment” means impairment that 
continues to exist after the worker reaches maximum 
medical recovery. 

[24] Section 46(1) provides for the NEL benefit: 

46(1) If a worker’s injury results in permanent 
impairment, the worker is entitled to compensation 
under this section for his or her non-economic loss. 

[25] Section 47(1) requires the Board to “determine the degree of his or her 

permanent impairment”, and s.47(2) provides that the determination must be 

made “in accordance with the prescribed rating schedule”. Section 18 of O. Reg. 

178/98 under the WSIA prescribes the American Medical Association Guides to 

the Evaluation of Permanent Impairment (third edition revised) as it read on 

January 14, 1991, as the rating schedule for impairment. 

[26] The WSIB had a policy for dealing with pre-existing impairments, 

Operational Policy 18-05-05 (Effect of a Pre-Existing Impairment),  which allowed 

for reductions in NEL benefits to account for pre-existing impairments. The 

pleading states that under that policy, WSIB was permitted to “discount NEL 

awards to injured workers on account of pre-existing ‘impairments’ that were 

‘measurable’. This was [previously] done by calculating the clinical impairment 

before the injury and performing a subtraction from the post-injury impairment.” 

[27] As to the WSIB’s acts or omissions, the pleading alleges, at paras. 17 and 

19, that the WSIB’s decision to reduce the appellant’s NEL award “was the result 

of a ‘secret policy’ adopted by the [WSIB] and revealed in an internal ‘Orientation’ 
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article intended for its staff.” This secret policy was to “aggressively reduce 

legitimate NEL awards by interpreting Operational Policy 18-05-05 (Effect of a 

Pre-Existing Impairment) to allow for reductions due to pre-existing conditions 

that had no negative impact or impairment on a worker’s pre-accident 

functioning.” The secret policy changed the way in which the WSIB interpreted 

Operational Policy 18-05-05, by equating the technical term “impairment” with 

“condition”. This change swept in people like the appellant, whose pre-existing 

condition was asymptomatic and did not interfere with or impair the functionality 

of his shoulder for work purposes.  

[28] The introduction of this new approach in the secret policy was done 

without “legal authority”, and was pleaded to be: “illegal as being contrary to the 

WSIA and its regulations.” In particular, the pleading notes that:  

From a medical perspective, ‘condition’ is a non-specific 
term that does not necessarily denote any change in a 
person’s health status. In contrast, an ‘impairment’ is a 
term that does denote a specific change.  

[29] Moreover, the pleading asserts that the approach is inconsistent with that 

prescribed by the American Medical Association, Guides to the Evaluation of 

Permanent Impairment, 3rd ed. (American Medical Association, 1990) (“AMA 

Guides”). 

[30] The AMA Guides states, at s. 1.1: 
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As used in the Guides, “impairment” means an 
alteration of an individual’s health status that is 
assessed by medical means; “disability,” which is 
assessed by non-medical means, is an alteration of an 
individual’s capacity to meet personal, social or 
occupational demands[.](Emphasis in original.) 

[31] The AMA Guides states, at s. 2.1: 

According to the principles of the Guides, the first step 
in assessing an impairment is a thorough medical 
evaluation, with particular attention to the complete 
clinical and nonclinical history of the medical 
condition(s) 

… 

The second step in assessing the impairment is 
analyzing the history and the clinical and laboratory 
findings to determine the nature and extent of the loss, 
loss of use of, or derangement of the affected body part, 
system, or function.  

The third step is comparing the results of the analysis 
with the criteria specified in the Guides for the particular 
body part, system, or function. 

[32] Further, the AMA Guides states, at s. 2.2: 

Impairment should not be considered “permanent” until 
the clinical findings determined over a period of time, 
usually 12 months, indicate that the medical condition is 
static and well stabilized. 

[33] The pleading states that the WSIB: “has no authority to expand the 

definition of ‘impairment’ to discount for non-measurable pre-existing 

‘conditions’”, because the AMA Guides “does not equate ‘impairment’ with 
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‘condition.’” By defining the term “disability”, the AMA Guides specifically does 

“not intend to import the word ‘condition’ into ‘impairment.’”  

[34] The pleading adds that effectively expanding the definition of “impairment” 

was: “illegal as being contrary to the WSIA and its regulations.” It points out that 

WSIB implicitly admitted its lack of authority by amending its policies effective 

November 1, 2014 “in an attempt to give the authority it previously did not have 

regarding deductions for ‘conditions’ (WSIB Operational Policy 10-05-03).” The 

new policy, entitled “Determining the Degree of Permanent Impairment”, is a 

good deal more elaborate than the “secret policy”. (I note that the appellant does 

not challenge the legality of the new policy. I read this as confining the claims in 

this action to the period in which the “secret policy” was operating.) 

[35] In addition to alleging lack of legal authority, the pleading states WSIB’s 

“actions were motivated by a desire to reduce costs,” and: “the Defendant knew it 

was acting illegally and that its actions would harm the Plaintiff and Class”, which 

makes its actions “therefore, malicious in nature.”  

[36] In effect, the pleading asserts that reducing costs was an improper 

purpose for WSIB’s change in the interpretation of its policy. In doing what it did, 

the pleading asserts WSIB breached its duty of good faith to the appellant and 

class, who “as injured workers were in a vulnerable position and dependent upon 

the Defendant to appropriately exercise its statutory responsibility in good faith.” 
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(iii) The Principles Applied 

[37] WSIB concedes it owes “a general public law duty, to the public and to 

workers, to act in good faith, and not maliciously or in bad faith.” I do not take the 

WSIB as disputing the allegations in the pleading that it is a public body and its 

employees are public officials; these are constituent elements of the tort, as is 

the allegation that the appellant has suffered damages.  

[38] With respect to the requirement of a “culpable mental state”, the 

respondent draws on Odhavji, at para. 28, where the Supreme Court said: “In 

order for the conduct to fall within the scope of the tort, the officer must 

deliberately engage in conduct that he or she knows to be inconsistent with the 

obligations of the office.” 

[39] The law, as set out in Freeman-Maloy, is that the claimant need not allege 

or prove actual malice in order to make out the mental element of the cause of 

action of misfeasance, only bad faith. Although the pleading in this case does 

assert that WSIB’s actions were “malicious in nature”, it is really focused on 

WSIB’s bad faith. As I interpret the pleading, the assertion of bad faith arises 

from the allegation that WSIB made the policy change for an improper purpose 

and without due authority.  

[40] WSIB challenges the adequacy of the pleading on three bases. First, it 

asserts that the pleading “fails to plead facts necessary to support a claim for bad 

faith or misfeasance in public office.” WSIB adds: “The appellant makes bald 
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allegations that actions were taken in bad faith, and has not provided any facts in 

support.” In oral argument and in the factum, WSIB asserts that it is not sufficient 

for the appellant “to baldly claim a law was breached.”  

[41] In my view, WSIB’s baldness challenge to the pleadings falls short for two 

reasons. First, many of the specific facts would be in the respondent’s knowledge 

and would become evident once the statement of defence is served, and 

document production and discovery takes place, as this court observed in 

Trillium Power Wind Corporation, at paras. 60-61:  

We are alive to the problem pointed out by the Federal 
Court of Appeal in St. John’s Port Authority v. Adventure 
Tours Inc., 2011 FCA 198, per Stratas J.A., at para. 63 
that a bald pleading is especially problematic in cases 
alleging abuse in public office. Stratas J.A. pointed out 
that: “it is all too easy for a plaintiff who is aggrieved by 
governmental conduct to assert, perhaps without any 
evidence at all, that ‘the government’ acted, ‘knowing’ it 
did not have the authority to do so, ‘intending’ to harm 
the plaintiff.” That said, we do not agree with the motion 
judge that the pleading is “completely bald”. This 
pleading is detailed and as fact-specific as the appellant 
can be at this stage of the proceeding. The allegations 
link to actual events, documents and people. 

To quote Moldaver J.A., in Granite Power at para. 40, 
on the facts pleaded, including the particulars, “there 
exists a narrow window of opportunity for [the appellant] 
to make out its claim in misfeasance.” The appellant 
cannot provide more particulars now because many of 
the necessary supporting facts would be within 
Ontario's knowledge and control, and there has been no 
document production or discovery. 
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[42] Second, the appellant relies in part on some known facts that are rooted in 

the legislation, the regulations, the policies and the documents in order to found 

its allegations about improper purpose and bad faith.  

[43] At this stage of the proceeding, before the defendant has pleaded and 

before document production and discovery, the pleading is adequate. To 

paraphrase Trillium Power Wind Corporation, at para. 61, the appellant cannot 

provide more particulars now because many of the necessary supporting facts 

would be within WSIB’s knowledge and control, and will be revealed as the 

process unfolds. 

[44] The second ground on which WSIB disputes the adequacy of the pleading 

relates to “improper purpose.” WSIB takes the position that “the only improper 

purpose alleged by the Appellant is an ‘attempt to cut costs’”, which it states is 

inadequate in pleading terms. 

[45] I would find the pleading of an improper purpose to be adequate in strictly 

pleadings terms, since there is a line of authority supporting the proposition that a 

public authority cannot use its spending power in a manner inconsistent with its 

mandate: Re Doctors’ Hospital and Minister of Health (1976), 68 D.L.R. (3d) 220 

(Ont. Div. Ct.). This is a specific application of the more general proposition that a 

statutory power must only be used for a proper purpose: see Re Multi-Malls Inc. 

et al. and Minister of Transportation and Communications et al (1977), 14 O.R. 

(2d) 49 (C.A.); Oakwood Development Ltd. v. St. François Xavier (Rural 
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Municipality), [1985] 2 S.C.R. 164, at para. 15;  Roncarelli v. Duplessis, [1959] 

S.C.R. 121, at p. 140; and Padfield v Minister of Agriculture, Fisheries and Food, 

[1968] A.C. 997 (H.L.) at p. 1030. 

[46] However, WSIB responds that s. 1 of the Act obliges the Board to 

accomplish its purposes “in a financially responsible and accountable manner.” I 

set out s. 1 to provide context: 

 1.  The purpose of this Act is to accomplish the 
following in a financially responsible and accountable 
manner: 

 1. To promote health and safety in 
workplaces. 

 2. To facilitate the return to work and recovery 
of workers who sustain personal injury 
arising out of and in the course of 
employment or who suffer from an 
occupational disease. 

 3. To facilitate the re-entry into the labour 
market of workers and spouses of 
deceased workers. 

 4. To provide compensation and other 
benefits to workers and to the survivors of 
deceased workers. (Emphasis added.) 

[47] WSIB asserts that the underlined words in s. 1 of the Act provide a full 

answer, and permit the Board to reduce the payment of benefits to injured 

workers in order to save money. 
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[48] I would reject this argument for two reasons. First, this is not a valid 

argument in a pleadings motion under r. 21.01(1)(b). It is a substantive argument 

on a question of law that would normally be pursued on a summary judgment 

motion under r. 20, if not on a motion under r. 21.01(1)(a) “for the determination, 

before trial, of the question of law raised by a pleading”. That is not, however, the 

way in which WSIB pursued this motion, nor is it the basis upon which the motion 

judge decided it.  

[49] Second, what the legislature intended to be the reach of the expression, “in 

a financially responsible and accountable manner,” requires a fuller exposition 

than would be permitted in a pleadings motion. The exercise of statutory power is 

subject to principles, and any decision to reduce benefits would engage possible 

limits that have not been laid out in the argument, and on which I will say no 

more. It would not be possible, on this record, to conclude that the legislature 

intended to permit the WSIB to arbitrarily, as is alleged, adjust a single category 

of statutory benefits while leaving all the others untouched.  

[50] The third ground, on which the WSIB challenges the pleading, is by 

characterizing the appellant’s complaints as those of a disgruntled claimant who 

seeks to elevate his complaint beyond the reach of the privative clause by 

gratuitously adding in allegations of bad faith and misfeasance in public office. 

This, WSIB asserts, is a collateral attack on its decision regarding his entitlement.  
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[51] I do not take that view of the appellant’s claims. He is not complaining 

about a specific decision regarding his personal entitlement, as occurred in, for 

example, Aird. v. WSIB, Aird v. WSIAT, 2010 ONSC 3600, at paras. 14-15, and 

Pagourov v. Science Applications International Corporation, 2007 CanLII 7398, 

at para. 12, aff’d 2007 ONCA 745. Nor do I see his claims as a collateral attack 

to circumvent the WSIB as an expert tribunal, as described in Garland v. 

Consumers’ Gas Co., 2004 SCC 25, [2004] 1 S.C.R. 629, at para. 71 and R. v. 

Consolidated Maybrun Mines Ltd., [1998] 1 S.C.R. 706. Nor is this pleading 

linked to the specific circumstances of the appellant’s complaint; it challenges the 

legality of the WSIB’s actions across a category of benefits and a class of 

persons. I would see this class action as categorically different, not as a collateral 

attack on the WSIB’s specific determination of the appellant’s entitlement. 

[52] In my view, the appellant has adequately pleaded the cause of action of 

misfeasance in public office and has provided adequate particulars of the claim.  

(b) Does the Privative Clause in the WSIA Prevent the Appellant from 
Pursuing Misfeasance in Public Office? 

[53] The respondent makes two submissions with respect to the privative 

clause in the WSIA. First, it asserts that: “the Act ousts the jurisdiction of the 

court in favour of the Board in this case.” (I assume this was the original basis for 

WSIB’s challenge of the appellant’s pleading under r. 21.01(3)(a) of the Rules of 

Civil Procedure, that: “the court has no jurisdiction over the subject matter of the 
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action.”) Second, WSIB argues that the Act prevents the court from awarding the 

appellant incidental costs in relation to proceedings under it. 

[54] In respect of the first issue, the privative clause in the WSIA, s. 118, is 

strongly worded:  

118.  (1)  The Board has exclusive jurisdiction to 
examine, hear and decide all matters and questions 
arising under this Act, except where this Act provides 
otherwise.   

 (2)  Without limiting the generality of subsection 
(1), the Board has exclusive jurisdiction to determine the 
following matters: 

… 

 2. Whether personal injury or 
death has been caused by an accident. 

 3. Whether an accident arose out 
of and in the course of an employment by a 
Schedule 1 or Schedule 2 employer. 

… 

 7. Whether loss of earnings has 
resulted from an injury. 

 8. Whether permanent 
impairment has resulted from an injury, and 
the degree of the impairment. 

… 

 (3)  An action or decision of the Board under this 
Act is final and is not open to question or review in a 
court.  
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 (4)  No proceeding by or before the Board shall 
be restrained by injunction, prohibition or other process 
or procedure in a court or be removed by application for 
judicial review or otherwise into a court. (Emphasis 
added.) 

(i) General Principles 

[55] The question of whether legislation can oust the jurisdiction of a Superior 

Court in a manner consistent with the constitutional principle of the rule of law 

was addressed by the Supreme Court in Crevier v. A.G. (Quebec) et al., [1981] 2 

S.C.R. 220, at pp. 236-238. This is not an antique proposition that has been 

superseded by the flow of time and jurisprudence. The court reiterated it in 

Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, at paras. 27-31, 

and 52. 

[56] In Crevier, the Supreme Court considered a privative clause in the 

Professional Code of Quebec that excluded recourse to the supervisory authority 

of the Quebec Superior Court. Chief Justice Laskin, on behalf of the court, held, 

at p. 234: 

In my opinion, where a provincial Legislature purports to 
insulate one of its statutory tribunals from any curial 
review of its adjudicative functions, the insulation 
encompassing jurisdiction, such provincial legislation 
must be struck down as unconstitutional by reason of 
having the effect of constituting the tribunal a s. 96 [of 
the Constitution Act 1867] court. 

20
17

 O
N

C
A

 1
21

 (
C

an
LI

I)

Volume VI - Page 21 of 530

http://www.ontario.ca/fr/lois/loi/97w16#s118s4


 
 
 

Page:  22 
 
 

 

[57] The underlying logic was expressed by Martland J. in Executors of 

Woodward Estate v. Minister of Finance, [1973] S.C.R. 120, at p. 127, to which 

Laskin C.J. referred to in Crevier, at p. 236: 

[I]f such a tribunal has acted beyond its jurisdiction in 
making a decision, it is not a decision at all within the 
meaning of the statute which defines its powers 
because Parliament could not have intended to clothe 
such [a] tribunal with the power to expand its statutory 
jurisdiction by an erroneous decision as to the scope of 
its own powers. 

[58] Although Crevier concerned a tribunal exercising an adjudicative function, 

the logic applies equally to agencies that do more than adjudicate, but also make 

policy and regulate, like the WSIB. 

(ii) The Privative Clause and the Motion Judge’s Reasons 

[59] The motion judge stated his view that the WSIA: “provides a complete and 

comprehensive code for workplace injury compensation determinations,” which 

clearly reflects “legislative intent”. He observed that the WSIB and the Appeal 

Tribunal are protected by “the toughest privative clause known to Ontario law,” 

citing this court’s description of s. 118 in Rodrigues v. Ontario (Workplace Safety 

and Insurance Appeals Tribunal), 2008 ONCA 719, 92 O.R. (3d) 757, at para. 22. 

[60] As noted above, the privative clause in the WSIA, s.118, is strongly 

worded. The motion judge identified the “gist” of the appellant’s claim as this: “the 

WSIB’s interpretation of the applicable Regulation and what constitutes a ‘pre-
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existing impairment’ was wrongly decided”. This he interpreted to be the true 

import of the “language in the statement of claim, [which] includes words such as 

‘illegal’ ‘had no legal authority’ [and] ‘contravened the Regulation”. In the motion 

judge’s view: “This claim falls squarely within the four corners of the privative 

clause and cannot be considered or reviewed by this Court.” I interpret this 

decision as accepting WSIB’s argument that the court’s jurisdiction was “ousted” 

by the privative clause, although the motion judge did not use that word. 

[61] Further, the motion judge interpreted the allegations of bad faith, 

misfeasance in public office and negligence as relating “to how the Board 

‘handled the claims of the plaintiff and Class for non-economic loss awards’”, to 

be: “legal decisions that fall within the four corners of the privative clause.” 

[62] This too, in my view, must be read as a finding by the motion judge that the 

privative clause ousted the court’s jurisdiction. 

[63] Based on his view of the comprehensive reach of the privative clause, the 

motion judge concluded, “it is therefore plain and obvious that the bad faith, 

misfeasance and negligence claims on the facts of this case as pleaded are 

certain to fail and should be struck without leave to amend under Rule 21.01(1).” 

(iii) The Principles Applied 

[64] I find the motion judge’s decision to be inconsistent with his other findings, 

first, that: “the WSIB’s otherwise strong privative clause would not preclude a bad 
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faith or misfeasance in public office claim in appropriate circumstances,” and 

second, that: “If the WSIB ‘crosses the line’ and abuses its power, it is not 

immune from claims filed in Court”. 

[65] As I observed at the outset, the motion judge’s overarching error was in 

approaching this motion as though it were a summary judgment motion rather 

than a motion to strike the amended statement of claim as disclosing no cause of 

action under r. 21.01(1)(b). His determination amounts to a substantive legal 

decision that the appellant has no chance of success, based “on the facts of this 

case as pleaded”, even if, as I have found, the claim of misfeasance in public 

office has been properly pleaded. With respect, this is not an available 

determination in a pleadings motion. It is an argument that could be made in the 

context of a motion for summary judgment, or perhaps in a motion under r. 

21.01(1)(a), but that is not what happened here. 

[66] The cases make it clear that, as a general principle, the legislature cannot 

completely oust the jurisdiction of the Superior Court, including, most pertinently, 

an allegation of misfeasance in public office related to its use of statutory power 

for an improper purpose.  

[67] It is, nonetheless, possible that the specific determinations made by the 

WSIB in this case could ultimately be found to be a proper use of the Board’s 

authority, once the evidence is in about who did what, when and why. One would 

expect those facts to be revealed through the statement of defence, and through 
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the document production and discovery process. Although the appellant has 

tendered a “secret policy”, consisting of three pages of the Board’s orientation 

manual, the Board might well be found on the evidence to have taken an even-

handed and fully authorized approach to its reduction of NEL benefits. These are 

not matters that could or should be assessed on a pleadings motion. 

[68] I now turn to WSIB’s second argument, which is that the appellant cannot 

succeed in its claim for reimbursement of costs thrown away in relation to the 

pursuit of his appeal rights under the WSIA, because the Act forecloses an award 

of legal costs.  

[69] I agree with the Board that s. 133 of the Act permits the WSIB to pay 

“reasonable travel and living expenses of, and other allowances for, (a) a worker 

and his or her witnesses”, among others, and that the Board has repeatedly held 

that “other allowances” do not include legal costs: see Canada (Canadian Human 

Rights Commission) v. Canada (Attorney General), 2011 SCC 53, [2011] 3 

S.C.R. 471, at para. 40; and Decision 168/92, [1992] O.W.C.A.T.D. No. 271. 

[70] However, the claim for the payment of incidental expenses by way of 

damages in this case is outside the process established by the Act altogether. If 

the WSIB has conducted itself in a way that takes it outside of the shelter of the 

privative clause, which is the appellant’s allegation in the amended statement of 

claim, the argument is that the Board cannot shield itself under s. 133 of the 
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WSIA in respect of the damages claim. The fact that the damages claim is 

measured by costs thrown away might not negate the claim. 

(2) Bad Faith 

(a) Is the Cause of Action Properly Pleaded? 

[71] The amended statement of claim tends to lump together the allegation that 

the WSIB committed a “breach of duty to act in good faith” with the allegation of 

“misfeasance in public office”. The appellant pleads that the Board owed a duty 

of good faith to the appellant and class, who “as injured workers were in a 

vulnerable position and dependent upon the Defendant to appropriately exercise 

its statutory responsibility in good faith.” The pleading states that the WSIB “and 

its employees have a duty to act in good faith in exercising their statutory 

responsibilities”, and that the Board is “both directly and vicariously liable for the 

bad faith acts and omissions of its employees.” 

[72] The appellant proffers two authorities for the proposition that there is a free 

standing cause of action for breach of a duty of good faith. The first is Whiten v. 

Pilot Insurance Co., 2002 SCC 18, [2002] 1 S.C.R. 595. That case concerned the 

availability of a bad faith claim in the context of an insurance contract, and in my 

view has no application here. 

[73] The second case is Gouthro v. Workplace Safety and Insurance Appeals 

Tribunal et al, 2014 ONSC 7289 (Div. Ct.), in which the applicant’s claim for 
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judicial review was dismissed on the basis that the age limitation on the benefits 

set out in s. 43 of the WSIA did not contravene s. 15(1) of the Charter . The case 

did not deal with the issue of good faith.  

[74] I agree with the WSIB’s submission that bad faith is not, in itself, a free 

standing cause of action: Alberta v. Elder Advocates of Alberta Society, 2011 

SCC 24, [2011] 2 S.C.R. 261, at para. 78. There, the Supreme Court said that 

bad faith, in tort, “is an element of misfeasance in public office”. The elements of 

bad faith are therefore properly pleaded as incidental to the claim in misfeasance 

in public office, but the free standing claim for relief set out at paras. 51-57 of the 

amended statement of claim should be struck. I would grant leave to amend, but 

only for the appellant to better tie the bad faith allegation to the claim of 

misfeasance in public office, if so advised. 

[75] In light of this conclusion, since the bad faith allegation folds into the 

misfeasance in public office claim, I need not undertake a separate analysis of 

the reach of the privative clause respecting bad faith. 

(3) Negligence 

(a) Is the Cause of Action Properly Pleaded? 

[76] The appellant pleads negligence in the alternative to his claim for 

misfeasance in public office. The pleading is brief: 

62. If it is determined that the Defendant did not 
commit a misfeasance in public office, which is not 
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admitted, the Plaintiff pleads in the alternative that the 
Defendant was negligent in how it reduced the NEL 
awards of the Plaintiff and the Class. 

63. The Defendant owed the Plaintiff and the Class a 
duty of care arising from the relationship created when 
the Plaintiff and Class became recipients of benefits 
under the compulsory workers compensation scheme 
established pursuant to the WSIA and administered by 
the Defendant.  

64.     The Defendant breached the duty of care and 
failed to meet the requisite standard of care it owed the 
Plaintiff and Class when it negligently decided that 
Operational Policy 18-05-06 (Effect of a Pre-Existing 
Impairment) allowed for the reduction of NEL awards 
due to pre-existing conditions that had no negative 
impact or impairment on a worker’s pre-accident 
functioning. 

[77] The respondent submits that it owes no private duty of care to individual 

workers: “the Board’s role in interpretive and adjudicative, and its role in 

administering statutory benefits is inconsistent with a finding of a private law duty 

of care.” 

[78] In order to establish a duty of care in negligence, three elements are 

necessary: (1) The harm complained of must have been reasonably foreseeable; 

(2) There must have been sufficient proximity between the plaintiff and the 

defendant that it would be fair and just to impose a duty of care; and (3) There 

must be no residual policy reasons for declining to impose such a duty: Williams 

v. Toronto (City), 2016 ONCA 666, 402 D.L.R. (4th) 678; Cooper v. Hobart, 2001 

SCC 79, [2001] 3 S.C.R. 537; Edwards v. Law Society of Upper Canada, 2001 
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SCC 80, [2001] 3 S.C.R. 562; Childs v. Desormeaux, 2006 SCC 18, [2006] 1 

S.C.R. 643; Syl Apps Secure Treatment Centre v. B.D., 2007 SCC 38, [2007] 3 

S.C.R. 83; see also Anns v. Merton London Borough Council, [1978] A.C. 728 

(H.L.); and Kamloops (City of) v. Nielsen, [1984] 2 S.C.R. 2.  

[79] There is no real issue in this case about the first element, foreseeability. 

The WSIB knew precisely what the effects would be on the class.  

[80] As this court noted about the second Cooper element of proximity: “[T]he 

proximity inquiry will focus initially on the applicable legislative scheme and 

secondly, on the interactions, if any, between the regulator or governmental 

authority and the putative plaintiff”: Taylor v. Canada (Attorney General), 2012 

ONCA 479, 111 O.R. (3d) 161, at para. 75. In terms of this court’s language in 

Taylor, what must be assessed are the interactions between WSIB and the class 

members. Does the Board’s involvement in evaluating the claims of the class 

members bring the Board into relational proximity to them? 

[81] The third Cooper element considers whether there residual policy reasons 

to decline to impose a duty of care on WSIB. These “are not concerned with the 

relationship between the parties, but with the effect of recognizing a duty of care 

on other legal obligations, the legal system and society more generally”: Cooper, 

at para. 37: see also Hill v. Hamilton‑Wentworth Regional Police Services Board, 

2007 SCC 41, [2007] 3 S.C.R. 129, at para. 31; Syl Apps, at para. 32; and 
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Fullowka v. Pinkerton’s of Canada Ltd., 2010 SCC 5, [2010] 1 S.C.R. 132, at 

para. 57. 

[82] Justice Cromwell explained in Fullowka, at para. 57, that in order to oust a 

prima facie duty of care once the first two Cooper elements have been 

established in the plaintiff’s favour, the “residual policy considerations must be 

more than speculative.” He stated: “They must be compelling; a real potential for 

negative consequences of imposing the duty of care must be apparent”. 

[83] The analysis of the second and third Cooper elements is both fact and 

policy intensive in the context of a statute, as this court noted in Williams and as 

the case law demonstrates. That analysis was not undertaken by the motion 

judge or by the parties. 

[84] The WSIB has not satisfied me that the appellant has inadequately 

pleaded the elements of a negligence claim against the WSIB. The pleading 

refers to the relationships and to the interactions between the Board and the 

class members in the statutory context. The stage is set for the development of 

evidence relating to the application of the second and third Cooper elements.  

(b) Does the Privative Clause in the WSIA Prevent the Appellant from 
Pursuing Negligence? 

[85] I am not persuaded that the application of s. 118 of the WSIA leads to the 

result that the appellant’s negligence claim has no reasonable prospect of 
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success. I note that s. 179 supports the argument that the WSIB is open to a 

negligence suit in the proper circumstances. It provides: 

179. (1) No action or other proceeding for damages may 
be commenced against any of the following persons for 
an act or omission done or omitted by the person in 
good faith in the execution or intended execution of any 
power or duty under this Act: 

1. Members of the board of directors, 
officers and employees of the Board. 

... 

5. Physicians who conduct an assessment 
under section 47 (degree of permanent 
impairment). 

6. Persons who are engaged by the Board 
to conduct an examination, investigation, 
inquiry, inspection or test or who are 
authorized to perform any function.   

(2) Subsection (1) does not relieve the Board of any 
liability to which the Board would otherwise be subject in 
respect of a person described in paragraph 1, 4, 5 or 6 
of subsection (1). 

… 

(4) No action or other proceeding may be commenced 
against a health care practitioner, hospital or health 
facility for providing information under section 37 or 47 
unless he or she or it acts maliciously. (Emphasis 
added.)  

[86] Section 179 does shield certain people from personal liability for acts and 

omissions undertaken in good faith. But it also clearly recognizes that the Board 

may be vicariously liable for any such actionable acts or omissions.  
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D. DISPOSITION 

[87] For these reasons, I would allow the appeal and set aside the motion 

judge’s order striking the amended statement of claim without leave to amend 

and dismissing the action. However I would strike paras. 51-57 of the amended 

statement of claim relating to the bad faith claim, with leave to amend, in 

accordance with these reasons. The parties do not seek costs. 

“P. Lauwers J.A.” 
“I agree Alexandra Hoy A.C.J.O.” 

“I agree M.L. Benotto” 
Released: February 13, 2017 
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       Re Medwid and The Queen in right of Ontario et al.

 

                 Indexed as: Medwid v. Ontario

                         (Ont. H.C.J.)

 

 

                        63 O.R. (2d) 578

                       [1988] O.J. No. 53

 

 

                            ONTARIO

                     High Court of Justice

                         Montgomery J.

                       January 22, 1988.

 

 

 Constitutional law -- Charter of Rights -- Equality rights --

Employees of Sch. 1 employers under workers' compensation

legislation barred from suing other Sch. 1 employers who cause

injury in course of employment -- Employees of Sch. 2 employers

having certain rights of election to sue not available to

employees of Sch. 1 employers -- No denial of equality rights

-- Canadian Charter of Rights and Freedoms, s. 15 -- Workers'

Compensation Act, R.S.O. 1980, c. 539, s. 8(9), (11) -- R.R.O.

1980, Reg. 951.

 

 The applicant, an employee of S, was injured by the action of

another company, D. Both companies were Sch. 1 employers under

the Workers' Compensation Act, R.S.O. 1980, c. 539. Section

8(9) and (11) removes the right of a Sch. 1 employee to sue

when an injury is caused, in the course of employment, by

another Sch. 1 employer or its employees. R.R.O. 1980, Reg. 951

provides, in Sch. 1, the industries whose employers are liable

to contribute to the accident claims fund. Schedule 2

enumerates the industries whose employers are individually

liable to pay compensation. A right of election to sue other

employees or other employers exists for Sch. 2 employees

injured in the course of their employment. An application for a

declaration that s. 8(9) and (11) and Reg. 951 contravene s. 15
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of the Canadian Charter of Rights and Freedoms was brought.

 

 Held, the application should be dismissed.

 

 The civil right to bring an action in the courts for damages

from personal injury is not a constitutional right protected by

the Charter. Proprietary rights of this sort were purposely

excluded from the Charter's protection. In challenging a law

under s. 15 of the Charter, the challenger must identify the

class of individuals who are alleged to be treated differently

(in this case, employees of Sch. 1 employers); demonstrate

that the class purported to be treated differently from another

class is similarly situated to that other class in relation to

the purposes of the law; and show that the difference in

treatment is discriminatory, in the sense of a pejorative or

invidious purpose or effect of the impugned law. The applicant

was disadvantaged because Sch. 1 employees have no right of

election to sue other employers or other employees, but any

such disadvantage is not so unfair as to be discriminatory

within s. 15 of the Charter. The disadvantage is accompanied by

the advantages of immediate payment of benefits by the Workers'

Compensation Board on a no-fault basis. The disadvantage is

neither invidious nor unfair. Therefore, there is no violation

of s. 15.

 

 

 R. v. Century 21 Ramos Realty Inc. (1987), 58 O.R. (2d) 737,

37 D.L.R. (4th) 649, 32 C.C.C. (3d) 353, 56 C.R. (3d) 150, 29

C.R.R. 320, [1987] 1 C.T.C. 340, 87 D.T.C. 5158; [leave to

appeal to S.C.C. refused 80 N.R. 313;] R. v. Ertel (1987), 35

C.C.C. (3d) 398, 58 C.R. (3d) 252, 20 O.A.C. 257; [leave to

appeal to S.C.C. refused 36 C.C.C. (3d) vi,] apld

 

 Re Budge and Workers' Compensation Board (1987), 42 D.L.R.

(4th) 649, [1987] 6 W.W.R. 217, 80 A.R. 207, 54 Alta. L.R.

(2d) 97, not folld

 

Other cases referred to

 

 Law Society of Upper Canada v. Skapinker (1984), 9 D.L.R.

(4th) 161, 11 C.C.C. (3d) 481, [1984] 1 S.C.R. 357, 8 C.R.R.
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193, 53 N.R. 169; Re Aluminum Co. of Canada and the Queen in

right of Ontario (1986), 55 O.R. (2d) 522, 29 D.L.R. (4th) 583,

25 C.R.R. 50; leave to appeal to Ont. C.A. refused, September

2, 1986; Re Terzian and Workmen's Compensation Board (1983), 42

O.R. (2d) 144, 148 D.L.R. (3d) 380, 6 C.R.R. 212; Ryan v.

Workmen's Compensation Board (1984), 6 O.A.C. 33; leave to

appeal to Ont. C.A. refused, November 26, 1984; Re Williams and

A.-G. Can. (1983), 45 O.R. (2d) 291, 6 D.L.R. (4th) 329; Re

Becker and The Queen in right of Alberta (1983), 148 D.L.R.

(3d) at p. 539, 45 A.R. 37, 7 C.R.R. 232; affd D.L.R. loc.

cit., 27 L.C.R. 321, 45 A.R. 36, 9 C.R.R. 192; Re Workers'

Compensation Board of Nova Scotia and Coastal Rentals, Sales &

Service Ltd. (1983), 12 D.L.R. (4th) 564; Manicom v. County of

Oxford (1985), 52 O.R. (2d) 137, 21 D.L.R. (4th) 611, 34

C.C.L.T. 148, 4 C.P.C. (2d) 113, 20 C.R.R. 44, 30 M.P.L.R. 100;

Re Malartic Hygrade Gold Mines (Canada) Ltd. and Ontario

Securities Com'n (1986), 54 O.R. (2d) 544, 27 D.L.R. (4th) 112,

24 C.R.R. 1; Mirhadizadeh v. Queen in right of Ontario (1986),

57 O.R. (2d) 441, 33 D.L.R. (4th) 314, 13 C.P.C. (2d) 1, 27

C.R.R. 131; Re NKH Ltd. and Township of Verulam (1987), 60 O.R.

(2d) 300, 40 D.L.R. (4th) 306; R. v. Robson (1985), 19

D.L.R. (4th) 112, 19 C.C.C. (3d) 137, 45 C.R. (3d) 68, 15

C.R.R. 236, 31 M.V.R. 220; Smith, Kline & French Laboratories

Ltd. v. A.-G. Can. (1985), 24 D.L.R. (4th) 321, 7 C.P.R. (3d)

145, [1986] 1 F.C. 274, 19 C.R.R. 233; affd 34 D.L.R. (4th)

584, 12 C.P.R. (3d) 385, [1987] 2 F.C. 395, 11 C.I.P.R. 181, 27

C.R.R. 286, 78 N.R. 30; leave to appeal to S.C.C. refused 42

D.L.R. (4th) viii, 79 N.R. 320n; Bertram S. Miller Ltd. v. The

Queen (1986), 31 D.L.R. (4th) 210, 28 C.C.C. (3d) 263, [1986] 3

F.C. 291, 69 N.R. 1; [leave to appeal to S.C.C. refused 75 N.R.

159n;] Piercey v. General Bakeries Ltd. (1986), 31 D.L.R. (4th)

373, 61 Nfld. & P.E.I.R. 147; Reference re Validity of ss. 32

and 34 of the Workers' Compensation Act, 1983 (1987), 44 D.L.R.

(4th) 501, 67 Nfld. & P.E.I.R. 16; R. v. Turpin, Siddiqui

and Clauzel (1987), 36 C.C.C. (3d) 289, 60 C.R. (3d) 63;

DiCarlo v. DiSimone (1982), 39 O.R. (2d) 445, 140 D.L.R. (3d)

477

 

Statutes referred to

 

Canadian Charter of Rights and Freedoms, ss. 1, 15
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Workers' Compensation Act, R.S.O. 1980, c. 539, s. 8(1) (am.

 1982, c. 61, s. 2; 1984, c. 58, s. 5(1)), (9) (am. 1982, c.

 61, s. 2; 1984, c. 58, s. 5(2)), (11) (rep. & sub. 1984, c.

 58, s. 5(3))

Workmen's Compensation Act, 1914, S.O. 1914, c. 25, ss. 9(1)

 (am. 1915, c. 24, s. 4; 1916, c. 31, s. 1), 15 (rep. &

 sub. 1915, c. 24, s. 8)

Workmen's Compensation Amendment Act, 1939, S.O. 1939, c. 54,

 s. 1

 

Rules and regulations referred to

 

Rules of Civil Procedure, O. Reg. 560/84, rule 14.05(3)(d)

R.R.O. 1980, Reg. 951 (Workers' Compensation Act), Sch. 1 (am.

 O. Reg. 253/85, s. 1; O. Reg. 122/87, ss. 1-4), Sch. 2

 

 

 APPLICATION for a declaration that s. 8(9) and (11) and

R.R.O. 1980, Reg. 951 under the Workers' Compensation Act, are

of no force and effect because they contravene s. 15 of the

Canadian Charter of Rights and Freedoms.

 

 

 Richard J. Sommers, Q.C., and Robert Roth, for applicant.

 

 Lorraine Weinrib and Valerie Lawson, for Attorney-General for

Ontario.

 

 Jeff G. Cowan and J. Gregory Richards, for Workers'

Compensation Board.

 

 

 MONTGOMERY J.:-- This is an application pursuant to rule

14.05(3)(d) for a declaration that s. 8(9) and (11) and R.R.O.

1980, Reg. 951, of the Workers' Compensation Act, R.S.O. 1980,

c. 539, are of no force and effect because they infringe s. 15

of the Canadian Charter of Rights and Freedoms.

 

 If these provisions infringe s. 15 of the Charter, can they

be justified pursuant to s. 1 of the Charter?
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The facts

 

 The applicant was employed by Stelco, a Sch. 1 employer.

Toxic fumes escaped from Domtar, another Sch. 1 employer,

injuring the plaintiff. Because both employers are Sch. 1

employers, the right to sue is taken away by s. 8(9) and (11).

The applicant suffered what I consider to be a minor injury on

June 26, 1985. He was only away from work two days. He claimed

compensation benefits from the board. The following benefits

were received:

 

Temporary Total Disability Benefits

 

 2/5ths of a week (i.e. two shifts) at a

weekly rate of $400.22 from June 27, 1985 to

July 1, 1985.

      $160.09

 

Health Care Benefits

 

 Treatment rendered

      $ 37.20

 

  Total:

      $197.29

 

 If the applicant should suffer any further disability or

industrial disease arising from his accident, he will be

entitled to receive additional compensation benefits and

services from the board.

 

 Notwithstanding that the claim is minor the constitutional

issue is significant. Although the applicant has restricted his

application to the differences between Schs. 1 and 2, the basic

question is the legitimacy of taking away a right of action;

this would include the right of action against one's own

employer, whether in Sch. 1 or Sch. 2; on this broader basis,

the issue involves the workers' compensation legislation in all

the provinces, in the two territories, federal legislation and

legislation in other fields.
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 Section 8(1) provides:

 

   8(1) Where an accident arising out of and in the course of

 his employment happens to a worker under such circumstances

 as entitle him or his dependants to an action against some

 person other than his employer, or an executive officer or

 director thereof, the worker or his dependants, if entitled

 to benefits under this Part, may claim such benefits or may

 bring such action.

 

The impugned sections state:

 

   8(9) No employer in Schedule 1 and no worker of an employer

 in Schedule 1 or dependant of such worker has a right of

 action for damages against any employer in Schedule 1 or any

 executive officer or any director or any worker of such

 employer, for an injury for which benefits are payable under

 this Act, where the workers of both employers were in the

 course of their employment at the time of the happening of

 the injury, but, in any case where the Board is satisfied

 that the accident giving rise to the injury was caused by the

 negligence of some other employer or employees in Schedule 1

 or their workers, the Board may direct that the benefits

 awarded in any such case or a proportion of them shall be

 charged against the class or group to which such other

 employer or employers belong and to the accident cost record

 of such individual employer or employers.

 

                           . . . . .

 

   (11) In any action brought by a worker of an employer in

 Schedule 1 or dependant of such worker in any case within

 subsection (1) or maintained by the Board under subsection

 (4) and one or more of the persons found to be at fault or

 negligent is the employer of the worker in Schedule 1 or an

 executive officer or director thereof, or any other employer

 in Schedule 1, or an executive officer or director thereof,

 or any worker of any employer in Schedule 1, no damages,

 contribution or indemnity are recoverable for the portion of

 the loss or damage caused by the fault or negligence of such

 employer of the worker in Schedule 1 or an executive officer
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 or director thereof, or of any other employer in Schedule 1

 or executive officer or director thereof, or of any worker of

 any employer in Schedule 1, and the portion of the loss or

 damage so caused by the fault or negligence of such employer

 of the worker in Schedule 1 or an executive officer or

 director thereof, or of any other employer in Schedule 1 or

 an executive officer or director thereof, or of the worker of

 any employer in Schedule 1, shall be determined although such

 employer or executive officer or director or worker is not a

 party to the action.

 

 Regulation 951 provides in Sch. 1 the industries whose

employers are liable to contribute to the accident claims fund.

 

 Schedule 2 enumerates the industries whose employers are

individually liable to pay compensation and medical aid.

 

 It would be helpful at this point to carefully explore the

history of the legislation.

 

History

 

 On June 30, 1910, the Honourable Sir Wm. Ralph Meredith

C.J.O. was appointed by the then Lieutenant-Governor of Ontario

to inquire into and report on the laws relating to the

liability of employers to make compensation to their employees

for injuries sustained in the course of their employment.

 

 In his Final Report on Laws Relating to the Liability of

Workers, 1913, Chief Justice Meredith noted at p. 3:

 

 (a) the law of Ontario [was] entirely inadequate ... to

 provide just compensation for those employed ... who meet

 with injuries, or suffer from industrial diseases; [and]

 

 (b) under a just law the risks arising from these causes

 should be regarded as risks of the industries and that

 compensation for them should be paid by the industries.

 

 The resulting scheme abolished for the industries to which it

applied, any consideration of fault on the part of anybody,
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either employee or employer. It also abolished for those

industries not covered by Schs. 1 and 2 the concepts of

contributory negligence, common employment and the voluntary

assumption of risk. As the Meredith Report makes clear, the

compensation schemes of many countries were studied. One of the

basic issues was whether responsibility should be individual or

collective. Meredith C.J.O. concluded that the collective

approach was suited to the requirements for most of the

industries in Ontario.

 

 The Act was set up with two schedules. Schedule 1 was to

include the vast bulk of industries and to be operated on a

collective basis. That is, all employers would contribute to a

common fund and all injured employees would have their benefits

paid from that fund. In this manner, payment of compensation

could be assured to the worker no matter how small his employer

and no matter how grave the injury. At the same time, a small

employer would not be bankrupted by having to pay compensation

for the death or permanent disability of his employee, caused

by no fault of that employer.

 

 Schedule 2 employers included railways, shipping and other

industries which either wholly or partially came under federal

jurisdiction; municipalities, school boards and public

utilities which were emanations of the Crown in right of

Ontario with powers of taxation. These entities were to be

individually liable for compensation payable to their

employees. The Meredith Report indicated that workers of

employers comprising Sch. 2 industries were not intended to be

preferred over the workers of employers comprising Sch. 1

industries in respect of the operation of the proposed

compensation law. This intention is stated at p. 8 of the

report:

 

 The inclusion of railways in Schedule 1 was opposed by the

 three principal steam railway companies and by some of the

 other railway companies, and I saw no reason why their wishes

 should not be met if by meeting them the Act would not be

 rendered less beneficial to the employees and no injustice

 would be done to the employers included in the schedule.
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 Affirming this intended effect of the distinction between

industries and employers comprising each of the schedules, the

report continues:

 

 The only difference between the operation of the Act as to

 industries in Schedule 1 and those in Schedule 2, is that

 employers in the former contribute to the accident fund and

 in that way pay collectively the compensation, while

 employers in the latter do not contribute to the accident

 fund but are liable individually for the compensation payable

 to their employees. In other respects the operation of the

 Act is the same in both cases.

 

 The first comprehensive workers' compensation enactment in

Ontario made no distinction in the scope of workers' rights to

pursue legal actions. Workers of employers comprising

industries within either schedule were on equal footing in that

respect. Pursuant to ss. 9(1) and 15 of the Workmen's

Compensation Act, 1914, S.O. 1914, c. 25, the rights of action

of the workers of both Sch. 1 and Sch. 2 employers, and

correspondingly of the family members of such workers, were

preserved as against anyone except the employers of the injured

workers. In other words, all Sch. 1 employees, as well as those

in Sch. 2, had the option in lieu of benefits, of suing anyone

except their own employers for damages resulting from the

wrongful infliction of workplace injuries.

 

 This result was changed by an amendment in 1915 to prohibit

injured workers of Sch. 1 employers from suing any Sch. 1

employer. In the Workmen's Compensation Amendment Act, 1915,

S.O. 1915, c. 24, s. 9 of the original Act was amended to

include a provision which was the predecessor of the current s.

8(9). The provision, which came into effect on January 1, 1915,

the day the original Act came into force, denied the Sch. 1

worker's right of action as against any Sch. 1 employer, not

just his or her own employer.

 

 Subsequent amendments have further extended tort immunity

under Sch. 1. In 1916, the Workmen's Compensation Act, 1916, c.

31, s. 1 [amending s. 9] provided that dependants of Sch. 1

employees were denied the right to sue Sch. 1 employers for
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damages resulting from work-related deaths of those on whom

they depended. In 1939, all employees of Sch. 1 employers were

immunized from suits in tort from work-related injuries to Sch.

1 employees pursuant to the Workmen's Compensation Amendment

Act, 1939, S.O. 1939, c. 54, s. 1. Finally, in 1985, the

Workers' Compensation Amendment Act, 1984, S.O. 1984, c. 58, s.

5 [amending s. 8], insulated executive officers and directors

of Sch. 1 employers from such actions.

 

The Royal Commission reports

 

 The Act was reviewed by four Royal Commissions: Middleton,

1932, Roach, 1950, McGillivray, 1967, and McRuer, 1968. None of

these reports suggest that the inability to sue other employers

in Sch. 1 is a disadvantage or that the ability of Sch. 2

employees to sue other employees or employers is an advantage.

 

 In his 1932 report, Mr. Justice Middleton explained the

distinction between Sch. 1 and Sch. 2 workers at p. 11 of the

report:

 

   Under the statute as it now stands all industries coming

 under the operation of the Act are placed in two schedules.

 In Schedule 1 are placed the great bulk of the industries.

 These are divided into classes and each class is assessed an

 appropriate premium and is made collectively responsible for

 all accidents occurring in industries in that class.

 Industries falling under Schedule 2 on the other hand are

 made individually liable for the compensation to be paid in

 respect of accidents occurring in that industry. The amount

 to be paid by way of compensation is precisely the same as if

 the industry were in Schedule 1. The industries placed in

 this schedule are large industries, each of which is supposed

 to be strong enough to carry its own burden, and each of

 which is vitally interested in accident prevention and in the

 care of the injured, because of the certainty of many

 accidents occurring in every year.

 

He concluded:

 

 At first sight the workman would not appear to be in any way
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 concerned with the question as to whether the industry falls

 under one schedule or the other so long as the payment to him

 is adequately secured. It is admitted that there is no

 complaint upon this score.

 

 Mr. Justice Roach considered the abolition of Sch. 2 at p. 84

of his 1950 report:

 

   Thirty-five years' experience has demonstrated that the

 employees of those industries in Schedule 2 are equally as

 well treated so far as the operations of the Act are

 concerned as the employees of the industries in Schedule 1.

 In the light of that experience and the wishes of the

 employers in Schedule 2 and the contentment of the great

 majority of the employees in the industries in Schedule 2, I

 suggest it would be folly to now begin tampering with the Act

 by either transferring some industries from Schedule 2 to

 Schedule 1 or by entirely eliminating Schedule 2 and

 transferring all its industries to Schedule 1.

 

 In the 1967 report, Mr. Justice McGillivray referred to the

earlier reports in his discussion of Sch. 2 at p. 150:

 

   The concept of collective liability under Schedule 1 was

 adopted in order to provide financial security for both the

 workmen covered by the Act and their employers. Schedule 2

 employers do not include those who might be financially

 ruined by reason of accidents to their employees with the

 resultant loss of compensation which would follow. Indeed,

 Chief Justice Meredith in his report stated, "If it had been

 practical to do so without impairing the efficiency of the

 collective system, I should have preferred to include a

 larger number of industries in Schedule II ..." so that a

 comparison might have been made between the collective and

 individual liability systems. Mr. Justice Roach reported,

 "Thirty-five years' experience has demonstrated that the

 employees in those industries in Schedule 2 are equally as

 well treated, so far as the operations of the Act are

 concerned, as the employees of the industries in Schedule 1".

 

McGillivray J. went on to state:
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   It may be of significance to note that no province, other

 than Ontario, has seen the necessity or advisability of

 establishing two categories of employers, except Alberta

 where Schedule 2 relates only to employees of federal and

 provincial governments and certain Crown corporations.

 

The Act today

 

 (a) The funding scheme

 

 The difference between Schs. 1 and 2 from a funding point of

view is one of collective versus individual responsibility.

Employers in Sch. 1 all contribute to a common fund; they are

responsible on a collective basis and hence immune on a

collective basis. Employers in Sch. 2 are responsible on an

individual basis -- and only for their own employees.

 

 The underlying principle is that anyone who contributes to or

recovers from a fund cannot sue other participants in the fund

or be sued by such participants. In the case of Sch. 1, the

"contributors" are Sch. 1 employers and the "recoverors" are

the Sch. 1 employees. Under Sch. 2, there is an inchoate or

conceptual fund. The "contributors" are the individual Sch. 2

employers and the "recoverors" are the individual Sch. 2

employees. The fund obliges the Sch. 2 employer to pay the

expenses and benefits of the injured Sch. 2 employee. The

participants in the fund consist of the Sch. 2 employer and the

Sch. 2 employee. In the case of either schedule, however, there

is no right of action as between the contributors to and

recoverors from any one fund.

 

 (b) The compensation scheme

 

 The Workers' Compensation Act is based on four fundamental

principles:

 

(a) compensation paid to injured workers without regard to

fault;

 

(b) injured workers should enjoy security of payment;
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(c) administration of the compensation schemes and adjudication

of claims handled by an independent commission, and

 

(d) compensation to injured workers provided quickly without

court proceedings.

 

 Compensation and treatment for accidents on the job or

industrial diseases may include: replacement of lost wages;

permanent disability pensions; benefits to surviving

dependants; provision and payment of health care; physical

rehabilitation centre; vocational rehabilitation services. In

addition, the board sponsors a wide variety of accident

prevention activities and operates the various offices located

throughout the province.

 

 The applicant argues that because a right of election to sue

exists in certain instances to Sch. 2 employees and no such

right exists under Sch. 1, those sections (s. 8(9) and (11)),

contravene s. 15 of the Charter. Section 15 provides:

 

   15(1) Every individual is equal before and under the law

 and has the right to the equal protection and equal benefit

 of the law without discrimination and, in particular, without

 discrimination based on race, national or ethnic origin,

 colour, religion, sex, age or mental or physical disability.

 

   (2) Subsection (1) does not preclude any law, program or

 activity that has as its object the amelioration of

 conditions of disadvantaged individuals or groups including

 those that are disadvantaged because of race, national or

 ethnic origin, colour, religion, sex, age or mental or

 physical disability.

 

 Section 1 provides:

 

   1. The Canadian Charter of Rights and Freedoms guarantees

 the rights and freedoms set out in it subject only to such

 reasonable limits prescribed by law as can be demonstrably

 justified in a free and democratic society.
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 The onus is on the applicant to demonstrate a Charter

infringement: Law Society of Upper Canada v. Skapinker (1984),

9 D.L.R. (4th) 161 at p. 181, 11 C.C.C. (3d) 481, [1984] 1

S.C.R. 357 at p. 383; Re Aluminum Co. of Canada and the Queen

in right of Ontario (1986), 55 O.R. (2d) 522 at p. 532, 29

D.L.R. (4th) 583 at pp. 593-4, 25 C.R.R. 50 (Div. Ct.); leave

to appeal to C.A. refused, September 2, 1986.

 

 The respondents contend that one must look to the purpose of

the legislation.

 

 Before Ontario's first workers' compensation statute came

into force on January 1, 1915, the only workers entitled to

financial recovery for work-related injuries were those who had

arranged private insurance and those who sued successfully for

damages for injuries that resulted entirely from someone else's

fault. Entitlement to compensation was unrelated to the nature

or severity of the accident; workers whose injuries and degrees

of impairment were identical could, and typically did, fare

very differently within that regime. Such discrepancies were,

and are still, perceived to be unfair, not only to the injured

workers, but also to the communities that ultimately must care

for them.

 

 Although disparities in access to compensation for accidental

injury are not unique to work-related injuries, their

manifestation in the work place resulted in unusual hardship,

especially in the years before there was workers' compensation.

Economic necessity compelled people to work long hours, under

conditions more hazardous than they would freely choose and

without any opportunity to provide for their own personal

safety. The physical conditions, equipment and work methods of

the day often increased the likelihood of accidents and

decreased the likelihood of recovery in tort. As many as half

of the work place accidents were found to result from the

hazards of the work place, not from anyone's fault. When an

employer was at fault, he could erect the common law defences

of contributory negligence and voluntary assumption of risk to

insulate himself from liability. Both of those defences, though

available generally, operated with particular harshness in the

work place, because despite the dangers of the work place and

19
88

 C
an

LI
I 1

93
 (

O
N

 S
C

)

Volume VI - Page 46 of 530



the work tasks there were no real alternatives open to the

worker. In addition, employers alone could assert the defence

of common employment to neutralize claims based on the fault of

a worker's fellow employees. All of these defences operated as

absolute bars to recovery; all remain part of Ontario law,

except where suppressed or modified by statute. Finally, even

successful worker-plaintiffs had no assurance of meaningful

recovery. Wealthy employers could often exhaust the worker's

resources in a series of appeals. Legal fees and other costs

reduced the amount realized from any award. Impecunious

employers often could not pay the judgments against them. For

slow developing industrial disease claims, workers might find

their employers had gone out of business or disappeared.

 

 Since inception, the aim of Ontario's workers' compensation

scheme has been to correct these harsh disparities in the law's

treatment of injured workers, and to do so in a way that

recognizes the interests of both the injured workers and the

employers. It was expressly designed to ensure that the vast

majority of injured workers and their dependants in Ontario

would receive, promptly and irrespective of fault,

compensation, based on their pre-accident earnings and funded

by the employers as a cost of doing business.

 

 Participating employers, however, also have legitimate

interests that deserve recognition within the scheme. Because

the Act exposes employers to compensation cost in a wider range

of cases than the law before had done, it sets the levels of

compensation payable on this no-fault basis somewhat lower than

the maximum that an employer might owe if sued successfully in

tort. Because different industries, and different

establishments, involve different degrees of work place hazard,

the scheme allocates its costs on the basis of these

industries' and these establishments' accident cost experience.

In order to economize on transaction costs and administration,

the scheme has assigned the task of determining issues of

compensation and liability exclusively to a specialized

tribunal.

 

 It is contended by the board that the acceptance of the

applicant's arguments would bring an abrupt end to the entire
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scheme of workers' compensation as developed over the past 70

years in this province.

 

 The civil right to bring an action in the courts for damages

for personal injury is not a constitutional right which is

protected by the Charter. The applicant argues that this right,

economic and proprietary in nature, is a fundamental right

guaranteed by the Charter. It has been conclusively determined

that proprietary rights of this sort were purposely excluded

from the Charter's protection: see Re Terzian and Workmen's

Compensation Board (1983), 42 O.R. (2d) 144, 148 D.L.R. (3d)

380, 6 C.R.R. 212 (Div. Ct.); Ryan v. Workmen's Compensation

Board (1984), 6 O.A.C. 33 (Div. Ct.); leave to appeal to C.A.

refused, November 26, 1984; Re Williams and A.-G. Can. (1983),

45 O.R. (2d) 291 at p. 296, 6 D.L.R. (4th) 329 at pp. 334-5

(Div. Ct.); Re Becker and The Queen in right of Alberta

(1983), 148 D.L.R. (3d) at p. 539, 45 A.R. 37, 7 C.R.R. 232

(Q.B.); affirmed D.L.R. loc. cit., 27 L.C.R. 321, 45 A.R. 36

(C.A.); Re Workers' Compensation Board of Nova Scotia and

Coastal Rentals, Sales & Service Ltd. (1983), 12 D.L.R. (4th)

564 (N.S.T.D.); Manicom v. County of Oxford (1985), 52 O.R.

(2d) 137 at pp. 145-6, 21 D.L.R. (4th) 611 at pp. 618-9, 34

C.C.L.T. 148 (Div. Ct.); Re Malartic Hygrade Gold Mines

(Canada) Ltd. and Ontario Securities Com'n (1986), 54 O.R.

(2d) 544 at pp. 549-50, 27 D.L.R. (4th) 112 at pp. 117-8, 24

C.R.R. 1 (Div. Ct.); Re Aluminum Co. of Canada and Queen in

right of Ontario, supra, at pp. 529-31 O.R. pp. 591-3 D.L.R.;

Mirhadizadeh v. Queen in right of Ontario (1986), 57 O.R. (2d)

441 at p. 444, 33 D.L.R. (4th) 314 at pp. 316-7, 13 C.P.C. (2d)

1 (H.C.); Re NKH Ltd. and Township of Verulam (1987), 60 O.R.

(2d) 300 at p. 309, 40 D.L.R. (4th) 306 at p. 315 (H.C.); R.

v. Robson (1985), 19 D.L.R. (4th) 112 at pp. 114 and 120, 19

C.C.C. (3d) 137, 45 C.R. (3d) 68 (B.C.C.A.); Smith, Kline

& French Laboratories Ltd. v. A.-G. Can. (1985), 24 D.L.R.

(4th) 321, 7 C.P.R. (3d) 145, [1986] 1 F.C. 274 (F.C.T.D.);

affirmed 34 D.L.R. (4th) 584, 12 C.P.R. (3d) 385, [1987] 2 F.C.

395 (F.C.A.); leave to appeal to S.C.C. refused 42 D.L.R. (4th)

viii, 79 N.R. 320n, and Bertram S. Miller Ltd. v. The Queen

(1986), 31 D.L.R. (4th) 210 at pp. 245-6, 28 C.C.C. (3d)

263, [1986] 3 F.C. 291 at p. 335 (C.A.).
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 The applicant's position is that he does not seek the right

to sue his own employer: only the right to sue third parties.

 

 Strong reliance is placed by the applicant on the case of Re

Budge and Workers' Compensation Board (1987), 42 D.L.R. (4th)

649, [1987] 6 W.W.R. 217, 54 Alta. L.R. (2d) 97 (Q.B.) (Budge

No. 2). The Alta. L.R. headnote states the issue:

 

   The applicant B. sustained injuries when his automobile was

 struck by a rapid transit train. Liability was admitted by

 the defendant city. The Workers' Compensation Board

 subsequently concluded that B. was entitled to compensation

 under the Workers' Compensation Act. B. and his wife

 commenced an action against the city and the driver of the

 train, applied for certiorari to quash the board's decision,

 and sought leave to proceed with their action on the grounds

 that the board had conducted itself in a manner that

 constituted a denial of natural justice and that s. 18 of the

 Workers' Compensation Act offended s. 7 of the Charter.

 Section 18 bars the bringing of an action, in certain

 situations, by a worker who is injured and is entitled to

 compensation. Their application was dismissed, and on appeal

 B. proceeded solely on the issue of denial of natural

 justice. The Court of Appeal directed the board to rehear the

 matter or to conduct a new hearing. The board conducted a new

 hearing, chaired by a person who had been present when the

 case was originally heard, and again concluded that B.'s

 injuries had arisen out of and in the course of his

 employment in an industry to which the Workers' Compensation

 Act applied. B. and his wife again sought certiorari,

 relying, inter alia, upon denial of natural justice and ss. 7

 and 15 of the Charter.

 

 Held -- Application for certiorari dismissed; declaration of

 entitlement to pursue civil action granted.

 

Mr. Justice Bracco said at pp. 669-70 D.L.R., pp. 116-18 Alta.

L.R.:

 

   In this case it is not necessary to consider that part of

 s. 18 which prevents an injured worker from suing his co-
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 workers or his employer, for Mr. and Mrs. Budge are not

 attempting to sue Mr. Budge's employer nor any co-worker.

 Rather the Budges are contending that s. 18 goes far beyond

 the initial purpose of Workers' Compensation legislation when

 it bars both Mr. and Mrs. Budge from suing "any employer" or

 "any worker of an employer". It is further contended that

 s. 18 denies to both Mr. and Mrs. Budge equal opportunity to

 pursue their respective claims for redress against their

 tortfeasor. I have earlier indicated that I find that Mr.

 Budge's security of person was violated by the driver of the

 "C" train and the City of Calgary, his employer. It is my

 view that by barring Mr. Budge's claim against the City of

 Calgary and its responsible employee, s. 18 of the Workers'

 Compensation Act discriminates against Mr. Budge and thus

 offends s. 15 of the Charter. In his use of the roadways in

 the City of Calgary and crossing intersections with the "C"

 train routes, he was in exactly the same position as any

 other person using those roadways.

 

   However, s. 18 prevents Mr. Budge from claiming redress for

 all of the injuries and losses that he has and will continue

 to suffer. Because he is a worker, found to be in the course

 of his employment by the Workers' Compensation Board his

 cause of action against the City of Calgary and its employee

 is forever barred. This is so, according to the Act, even

 though Mr. Budge had absolutely no connection with the City

 of Calgary and was in no different position than any other

 person who may have had the same misfortune of being in the

 intersection when the "C" train proceeded to cross that

 intersection against a red traffic signal. It was a purely

 chance encounter. It is my view that s. 18 clearly

 discriminates against Mr. Budge in this case.

 

   It is likewise my view that s. 18 clearly and indisputably

 discriminates against Mrs. Budge. Since the Workers'

 Compensation Act makes no provision for compensation for a

 dependent spouse unless the worker suffers death as result of

 the injury, it surely cannot be argued that there is any

 benefit to the dependent spouse in exchange for the denial of

 her cause of action for loss of consortium pursuant to the

 provisions of the Domestic Relations Act. It is my view that
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 s. 18 clearly discriminates against Mrs. Budge and thus

 offends s. 15 of the Charter.

 

   The question remains, whether the bar as set out in s. 18

 of the Workers' Compensation Act and as it affects both Mr.

 and Mrs. Budge can be demonstrably justified in a free and

 democratic society. The defendant and the intervener

 presented substantial material outlining the history of the

 introduction of Workers' Compensation legislation in the

 various provinces in Canada and the development and extension

 of the initial enactments. It is clear that the history of

 serious difficulties encountered by injured workers roused

 legislatures to enact Workers' Compensation legislation. The

 inclusion of more industries has proceeded over the years,

 but there are still many enterprises and workers who have not

 yet been gathered under the Workers' Compensation Acts'

 umbrella. Although there have been sporadic discussions about

 no-fault insurance in this province and although health care

 is widely accessible, the victims of torts still have the

 right of redress before the courts. This right and the

 enlargement of the definition of tort is not merely a

 traditional right but has been described as a live and

 growing tree. The right to seek redress for a tort committed

 against one's person is surely as fundamental a right as the

 Charter guaranteed security of one's person.

 

   It was strongly argued that the structure and composition

 of a common pool or fund from which all compensation and

 related benefits are paid regardless of the sector or

 industry where the injury occurred, justifies the broad bar

 against suits against any worker or any employer. Whereas

 that concept may well have validity in so far as employers

 are concerned, and it may also be a very practical means of

 accumulating a pool of funds and administering that fund by

 the Workers' Compensation Board, nevertheless, I must

 determine whether the discriminatory effect on Mr. and Mrs.

 Budge can be demonstrably justified in a free and democratic

 society.

 

And at pp. 671-2 D.L.R., p. 119 Alta. L.R.:
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 However, it appears clear to me that s. 18 as it presently

 stands casts too broad a net and is unreasonable and cannot

 be demonstrably justified in a free and democratic society.

 Section 18 is a flagrant breach of the Charter.

 

   What remedy is available to Mr. and Mrs. Budge? Clearly it

 would be inappropriate to strike s. 18 in its entirety. The

 bar to suits seeking redress against one's employer is

 obviously a reasonable counterbalance to the establishment of

 a fund from which compensation can be paid by the board. On

 the other hand, I have concluded that the bar preventing both

 Mr. and Mrs. Budge from suing the city of Calgary and its "C"

 train driver for claims arising from a purely chance accident

 that occurred on a public thoroughfare is discriminatory and

 is an unreasonable and unacceptable denial of a fundamental

 right that both Mr. and Mrs. Budge have. Section 24(1) of the

 Charter states:

 

    "24(1) Anyone whose rights or freedoms, as guaranteed by

 this Charter, have been infringed or denied may apply to a

 court of competent jurisdiction to obtain such remedy as the

 court considers appropriate and just in the circumstances."

 

 The motor vehicle accident in Budge occurred in 1982. Section

15 of the Charter came into effect in 1985. With respect, I

disagree with Mr. Justice Bracco that s. 15 had any

application. It was the date of the accident, not the date of a

board hearing, that was relevant. Further, he relied on the

judgment of Mr. Justice Hickman in Piercey v. General Bakeries

Ltd. (1986), 31 D.L.R. (4th) 373, 61 Nfld. & P.E.I.R. 147,

which was overruled by the Newfoundland Court of Appeal on a

constitutional reference [see Reference re Validity of ss. 32

and 34 of the Workers' Compensation Act, 1983 (1987), 44 D.L.R.

(4th) 501, 67 Nfld. & P.E.I.R. 16].

 

 At pp. 670-1 D.L.R., p. 118 Alta. L.R. of his reasons, Mr.

Justice Bracco seems to import into the Charter the American

constitutional civil right to bring an action for damages for

injury. No such Charter rights exist under the Canadian

Constitution. I, therefore, respectfully believe that case to

be wrongly decided.
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 In R. v. Century 21 Ramos Realty Inc. (1987), 58 O.R. (2d)

737 at p. 755, 37 D.L.R. (4th) 649 at pp. 667-8, 32 C.C.C. (3d)

353 (C.A.), the court said:

 

   Perhaps the best way to discuss the possible meaning of the

 equality rights in s. 15 of the Charter is to start with the

 first opinion expressed on the issue by this court in Re

 McDonald and The Queen (1985), 51 O.R. (2d) 745, 21 D.L.R.

 (4th) 397, 21 C.C.C. (3d) 330. At p. 765 O.R., p. 417

 D.L.R., p. 349 C.C.C., Morden J.A. put forth the basic

 proposition that:

 

  "It can reasonably be said, in broad terms, that the purpose

 of s. 15 is to require 'that those who are similarly situated

 be treated similarly': Tussman and tenBroek, 'The Equal

 Protection of the Laws', 37 Cal. L. Rev. 341 (1948), at p.

 344."

 

and at p. 756 O.R., p. 668 D.L.R.:

 

   In the subsequent case of R. v. R.L. (1986), 26 C.C.C. (3d)

 417, 52 C.R. (3d) 209, Morden J.A. added a second observation

 as to the "essentially relational nature of equality". His

 two propositions were stated thus at pp. 424-5:

 

  "The essentially relational nature of equality has been

 described as follows. 'The concept of equality is, by

 definition, relational or comparative. A person can only be

 found to be equal in relation to or in comparison with some

 other person who serves as a standard or criterion.' Monroe

 H. Freedman, 'Equality in the Administration of Criminal

 Justice', Nomos IX (1967) 250 at pp. 253-4. The concern for

 equality is that those who are similarly situated with

 respect to the purpose of the law be treated similarly: see

 Tussman and tenBroek ... and Re McDonald and The Queen

 ... referring to the Tussman and tenBroek article."

 

   The views of Morden J.A. in Re McDonald were subsequently

 referred to with approval by Howland C.J.O. and Robins J.A.

 in their dissenting opinion in Reference re Act to Amend
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 Education Act (1986), 53 O.R. (2d) 513 at pp. 554-5, 25

 D.L.R. (4th) 1 at pp. 42-3, 23 C.R.R. 193, and by Dubin J.A.

 in Re Blainey and Ontario Hockey Ass'n et al. (1986), 54 O.R.

 (2d) 513 at pp. 524-5, 26 D.L.R. (4th) 728 at pp. 739-40,

 10 C.P.R. (3d) 450. They were applied by this court in

 Bregman et al. v. A.-G. Can. (unreported, released November

 29, 1986 [since reported 57 O.R. (2d) 409, 33 D.L.R. (4th)

 477]), to hold that someone who was a member of an allied

 force at a time when he had no connection with Canada, even

 though he subsequently became a citizen, is not "similarly

 situated" to someone who was domiciled in Canada when he

 joined an allied force for the purpose of the war.

 

   Applying this approach, the determination of whether two or

 more particular classes of persons are in fact similarly

 situated becomes the analytical point of departure in any s.

 15 analysis. It might seem that if persons are held not to be

 similarly situated, then no further analysis is required.

 However, it is not always clear whether persons are or are

 not similarly situated, and whether, even if they are not,

 this is relevant to a s. 15 inquiry.

 

And further at pp. 761-2 O.R., p. 674 D.L.R.:

 

   Without a detailed and definitive analysis of what would be

 a proper test for the pejorative view of the words "without

 discrimination" in s. 15, we are content for the purposes of

 this case to adopt that of Madam Justice McLachlin in the

 Andrews case, supra, at p. 610 D.L.R., p. 253 W.W.R.:

 

  "The ultimate question is whether a fair-minded person,

 weighing the purposes of legislation against its effects on

 the individuals adversely affected, and giving due weight to

 the right of the Legislature to pass laws for the good of

 all, would conclude that the legislative means adopted are

 unreasonable or unfair."

 

 In R. v. Ertel (1987), 35 C.C.C. (3d) 398 at p. 422, 58 C.R.

(3d) 252, 20 O.A.C. 257 at p. 273 (C.A.), Mr. Justice

Lacourciere speaking of Ramos said:
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   However, I prefer to read the case as establishing that

 factors such as fairness, rationality and justifiability

 deserve some consideration in determining whether a

 particular distinction is discriminatory, having regard to

 the purpose and effect of the impugned legislation. These

 factors may, in a large number of cases such as the present,

 make it unnecessary to resort to s. 1.

 

 The court established a three-step analysis to approach

legislation challenged under s. 15. The one challenging the law

must: (1) identify the class of individuals who are alleged to

be treated differently (in our case, employees of Sch. 1

employers); (2) demonstrate that the class purported to be

treated differently from another class is similarly situated to

that other class in relation to the purposes of the law, and

(3) show that the difference in treatment is discriminatory

in the sense of a pejorative or invidious purpose or effect of

the impugned law.

 

 Point three was addressed by the Ontario Court of Appeal in

R. v. Turpin, Siddiqui and Clauzel [reported 36 C.C.C. (3d)

289, 60 C.R. (3d) 63]. The court had to consider whether an

accused person charged with murder in Ontario is entitled to

elect trial by judge alone under the law as it stood in the

late spring of 1985. The court concluded that there was a

disadvantage. I accept the disadvantage to the applicant in the

case of no right of election to employees of Sch. 1 employers.

At p. 18 [p. 300 C.C.C.]:

 

   The next step, then, is to determine whether the

 disadvantage is "so unfair as to be discriminatory, having

 regard to the purpose and effect of the legislation". Is the

 disadvantage so ''invidious" or "unfair" or "irrational" as

 to be discriminatory? In answering this question it is

 important to keep in mind that in this case the difference in

 the classes compared is a geographic one, that it arises not

 so much because of a decision to deny a benefit in nine

 provinces as to continue a benefit in one, and that for

 historical reasons.

 

 The same argument that is advanced here was made under s. 7
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of the Charter attacking ss. 8(9) and (11) in Re Terzian and

Workers' Compensation Board, supra. Mr. Justice Krever speaking

for the Divisional Court said at p. 145 O.R., p. 381 D.L.R.:

 

   We are all of the view that the right to bring an action

 for damages in the circumstances of this case is not a matter

 that falls within the meaning of "security of the person" as

 those words are found in s. 7 of the Canadian Charter of

 Rights and Freedoms. Accordingly, s-ss. (9) and (11) of s. 8

 and s. 15 of the Workmen's Compensation Act, R.S.O. 1980, c.

 539, do not in our view contravene s. 7 of the Charter.

 

And at p. 146 O.R., pp. 381-2 D.L.R.:

 

 Nor do we think that it can be said that the plaintiffs are

 denied any charter-protected rights otherwise than in

 accordance with the principles of fundamental justice.

 

   Finally, and in any event, if it were necessary so to

 decide, we add that we are not persuaded that s. 15 of the

 Workmen's Compensation Act cannot be demonstrably justified

 in a free and democratic society. Moreover, s. 26 of the

 Charter does not assist the applicants.

 

 DiCarlo v. DiSimone (1982), 39 O.R. (2d) 445 at p. 448, 140

D.L.R. (3d) 477 at p. 480, was quoted with approval by the

Divisional Court in Ryan v. Workers' Compensation Board, supra:

 

   The whole purpose of the Act would be subverted if it were

 now held that a third party, such as Lillian V. Watson and

 Alfred Watson in the present case, could, nevertheless,

 compel the employer to respond to litigation and to an

 assessment of damages made by a court in the guise of

 exercising a statutory right to contribution by reason of the

 Negligence Act, R.S.O. 1980, c. 315. The defendant company

 has, in a sense, already answered to the plaintiff for his

 injuries by virtue of its contribution to the accident fund

 and its inclusion as an employer covered by Sch. 1 of the

 Act. Accordingly, its immunity from being required to make

 contribution or indemnity, conferred as I have found by s.

 8(11), seems not only to be one conferred by the statute but
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 to be one that is completely in accord with the spirit of the

 Act ...

 

 In my view, any disadvantage to the applicant is not so

unfair as to be discriminatory. The "disadvantage" is

accompanied by the advantages of immediate payment of benefits

by the board on a no fault basis. The disadvantage is neither

"invidious" nor "unfair". "The ultimate question is whether

a fair minded person weighing the purposes of the legislation

against its effects on the individuals adversely affected and

giving due weight to the legislature to pass laws for the good

of all would conclude that the legislative means adopted are

unreasonable or unfair", supra.

 

 In my view, the legislation is fair and equitable. It may be

unequal but it is not discriminatory. The loss of a right to

sue has been balanced with no fault coverage.

 

 The attack under s. 15 fails, it is therefore not necessary

to address s. 1 of the Charter.

 

 Counsel may, if they wish, address the question of costs.

 

                                         Application dismissed.

�
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Supreme Court of Newfoundland - Trial division 
Piercey v. General Bakeries Ltd. 

Date: 19860930 

Docket: 1985No.898 

 

HICKMAN C.J.T. D.: -This case concerns the constitutionality of ss. 32 and 34 of the Workers' 

Compensation Act, 1983 (Nfld.), c. 48 (the "Act"). These sections, in brief, deny a worker or 

his dependents the right to claim compensation, other than as prescribed in the Act, from an 
employer or a worker, for any injury sustained in the course of the worker's employment. The 

impugned sections limit the worker or his dependents' right to compensation to the amount 

provided by the Act. The legislation has the effect of denying a worker or his dependents, in 
cases of this kind, access to the courts for the purposes of recovering damages from an 

employer for injuries sustained by the worker in the course of his employment. 

The plaintiff is the widow of Samuel Piercey who was electrocuted and died on July 20, 1984, 
while performing his employment duties for his employer, the defendant, General Bakeries 

Limited. The plaintiff was a dependent of Samuel Piercey at the time of his death. The 
defendant was duly registered with the Workers' Compensation Commission as an employer 

under the Act. 

The plaintiff, Shirley Piercey, subsequent to her husband's death, filed a claim for benefits 

under the Act, and her claim was adjudicated by the Workers' Compensation Commission as 
being compensable. She was thereby awarded benefits as the surviving dependent spouse of 

Samuel Piercey and subsequently was paid compensation in the sum of $37,600 pursuant to 
the Act. The plaintiff deposited the total award for compensation in an interest-bearing 

account to remain there until the determination of the within action. 

It is the position of the defendant and the intervenors that ss. 32 and 34 of the Act preclude 

the plaintiff from commencing this action. The relevant sections of the Act read as follows: 

32(1) The right to compensation provided by this Act is in lieu of all rights and rights of 
action, statutory or otherwise, to which a worker or his dependents are or may be 
entitled against an employer or a worker by reason of any injury in respect of which 
compensation is payable or which arises in the course of the worker's employment. 
(2) A worker, his personal representative, his dependents or the employer of the worker 
has no right of action in respect of an injury against an employer or against a worker of 
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that employer unless the injury occurred otherwise than in the conduct of the operations 
usual in or incidental to the industry carried on by the employer. 
(3) No action lies for the recovery of compensation under this Act and all claims for 
compensation shall be determined by the Commission. 
….. 
34. Where an action in respect of an injury is brought against an employer or a worker 
by a worker or his dependent, the Commission has jurisdiction upon the application of 
any party to the action to adjudicate and determine whether the action is one prohibited 
by this Act. 

The plaintiff instituted the within action by causing a writ of summons and statement of claim 
to be issued on July 9, 1985. It is the plaintiff's position that ss. 32 and 34 of the Act deprive 

her of a right guaranteed by the Canadian Charter of Rights and Fredoms (the "Charter") and 

as a consequence she is entitled to institute this action. In particular the plaintiff invokes the 
protection allegedly provided by s. 15 of the Charter which section came into force on April 

17, 1985. 

With the consent of counsel for all parties, it was ordered by Mr. Justice Goodridge that the 
following issues be stated for determination by this court: 

1. Are Sections 32 and 34 of The Workers' Compensation Act, 1983, S.N. 1983, Chapter 
48 ultra vires by virtue of Section 15 of the Canadian Charter of Rights and Freedoms; 
2. Alternatively, are Sections 32 and 34 of The Workers' Compensation Act, 1983, S.N. 
1983, Chapter 48 made inapplicable by Section 15 of The Canadian Charter of Rights 
and Freedoms for reasons particular to the facts of the within matter. 

When argument on the questions designated by Goodridge J. came on for hearing, counsel 
for the defendant and intervenors raised two additional issues: namely, whether s. 15 of the 

Charter could be given retrospective application and whether the plaintiff has standing to seek 
a declaration that the legislation in question is invalid. The cause of action arose before s. 15 

of the Charter became law but the writ of summons was issued after that section came into 

force. All counsel asked that I deal with the question of the retrospectivity of s. 15 and of 
standing along with the two issues stated in the order of Mr. Justice Goodridge. 

Ordinarily, if the issue of retrospectivity was decided against the plaintiff, there would be an 

adjournment to enable the parties or any one of them to decide whether the case should 
proceed further, at least in so far as the Charter issues are concerned. Alternatively, if it was 

decided that the plaintiff does not have standing to ask the court to determine the validity of 

the impugned sections of the Act, that would be the end of the case. However, all counsel 
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expressed the view that the Charter issues raised in this action should be dealt with, at this 
time, as there are several similar claims which await adjudication of the constitutionality of ss. 

32 and 34 of the Act. It is desirable to embark upon the interpretation or application of the 
Charter only where the issues are clearly before the court or where there is an apparent need 

for early adjudication of the matters raised in the pleadings. It is for that reason, coupled with 

an anxiety to avoid putting other litigants through unnecessary expense, and saddling the 
courts with repetitive work, that I deem it appropriate to deal with the question of 

retrospectivity and standing along with the issues already listed for determination. 

The plaintiff contends that the "right to litigate" in the courts is the right of every citizen and 
that by denying her access to the courts, the Act has abrogated one of her fundamental rights 

under the Charter. Section 2 of the Charter enumerates certain fundamental freedoms which 

are guaranteed therein. Such fundamental freedoms are not exclusive. In my view, if the 
Charter provides or preserves other fundamental rights for Canadians, such rights have the 

same strength of purpose, the same guarantee and validity as the fundamental freedoms 
enumerated in s. 2 of the Charter. Section 24(1) confers upon any Canadian, whose rights 

and freedoms as guaranteed by the Charter have been infringed or denied, the right to seek 
an appropriate remedy from the courts. 

The plaintiff alleges that her rights of equality before and under the law and equal protection 
and benefit of the law, as provided in s. 15 of the Charter, have been infringed or denied in 

that she is being denied access to the courts under the impugned sections of the Act. The 
plaintiff is saying, in effect, that she cannot have equal protection and equal benefit of the law 

without discrimination if she and people in her class are denied the right to litigate in the 
courts of the land. 

Section 15(1) of the Charter reads: 

15(1) Every individual is equal before and under the law and has the right to the equal 
protection and equal benefit of the law without discrimination and, in particular, without 
discrimination based on race, national or ethnic origin, colour, religion, sex, age or 
mental or physical disability. 

1. Standing 

In Minister of Justice of Canada et al. v. Borowski (1981), 130 D.L.R. (3d) 588, 64 C.C.C. (2d) 
97, [1981] 2 S.C.R. 575, the Supreme Court of Canada dealt with the question of standing of 
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a citizen who sought to challenge the validity of certain sections of the Criminal Code on the 
grounds same were contrary to the Canadian Bill of Rights, R.S.C. 1970, App. III, p. 457. In 

that case, Martland J., speaking for the majority of the court, said at p. 606 D.L.R., p. 598 
S.C.R.: 

I interpret these cases as deciding that to establish status as a plaintiff in a suit seeking 
a declaration that legislation is invald [sic], if there is a serious issue as to its invalidity, a 
person need only to show that he is affected by it directly or that he has a genuine 
interest as a citizen in the validity of the legislation and that there is no other reasonable 
and effective manner in which the issue may be brought before the Court. In my opinion, 
the respondent has met this test and should be permitted to proceed with his action. 

The clear meaning of s. 24(1) of the Charter is that anyone whose rights have been infringed 
or denied may look to the courts for protection and redress. That section does not mean that 

a person seeking to enforce his or her rights under the Charter must first prove that same 
have been infringed or denied. Such illogical requirement would mean that before deciding 

whether a person has standing, the courts would have to conclude that a right had been 
infringed. The only rational conclusion is that a person seeking to avail of the redress 

provided under s. 24(1) must show a prima facie case that a guaranteed right under the 

Charter exists and that such right has been infringed or denied. An alternative ground laid 
down in the Borowski case, is where the person has a general interest in bringing an 

important constitutional case before the courts. The Supreme Court of Canada in the 
Borowski case indicated a willingness to broaden the right of access to the courts where an 

important justiciable issue is to be decided. 

Professor H. Scott Fairley, in the publication "The New Consti tution and the Charter of 
Rights", edited by Belobaba and Gertner, wrote at p. 226: 

The majority opinion of Mr. Justice Martland in Minister of Justice v. Borowski confirms 
the view that the Supreme Court of Canada has no desire to narrow its current approach 
to the determination of standing in constitutional cases. In fact, it now appears that the 
latitude shown by the Court in Thorson and McNeil has been extended even further by 
the Borowski majority, notwithstanding a disturbing dissent by the Chief Justice. 

The spirit and intent of the Charter contemplates ready access to the courts for those who feel 

they have been aggrieved thereunder. In my view, a much greater latitude, in that regard, is 
allowed in Charter cases than that envisaged in the Borowski case which dealt only with 

standing under the Canadian Bill of Rights. While the Bill of Rights was a commendable first 
step toward guaranteeing rights, it was confined to areas of federal jurisdiction and did not 
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possess the strength and aura of a constitutional statute. The Charter, being an all-
encompassing protective instrument of rights and freedoms, restricted only by that rider and 

nebulous qualification, s. 1 thereof, requires that access to the courts by Canadians seeking 
adjudication of important constitutional issues should be wide and generous. 

The plaintiff, whose right to seek damages arising out of the death of her husband, due to the 
alleged negligence of his employer, is directly affected by the impugned sections of the Act 

which deny her access to the courts for that purpose. Further, the sections of the Act, which 
this court is asked to declare invalid, are uniform throughout most Canadian provinces, and 

as a consequence, raises a most important constitutional issue. In my view, the plaintiff has 
standing to bring the questions raised herein before the court. 

2. Retrospectivity and retroactivity 

The plaintiff's case rests on the argument that ss. 32 and 34 of the Act offend s. 15 of the 
Charter. For the plaintiff to successfully pursue such argument, this court must decide 
whether s. 15 is retrospective. 

The rules governing the interpretation of statutes generally, in so far as retrospectivity is 
concerned, apply with equal force to the interpretation of the Charter. The principles of 
interpretation relative to the retrospective operation of a statute, were laid down accurately 

and succinctly in Maxwell on Interpretation of Statutes 11th ed. (1962), and continue to form 

the basis of judicial interpretation in that regard. Maxwell on Interpretation of Statutes says at 
pp. 204-5: 

Upon the presumption that the legislature does not intend what is unjust rests the 
leaning against giving certain statutes a retrospective operation. Nova constitutio futuris 
formam imponere debet, non praeteritis. They are construed as operating only in cases 
or on facts which come into existence after the statutes were passed unless a 
retrospective effect be clearly intended. It is a fundamental rule of English law that no 
statute shall be construed to have a retrospective operation unless such a construction 
appears very clearly in the terms of the Act, or arises by necessary and distinct 
implication. 
"Perhaps no rule of construction is more firmly established than this, that a retrospective 
operation is not to be given to a statute so as to impair an existing right or obligation, 
otherwise than as regards matter of procedure, unless that effect cannot be avoided 
without doing violence to the language of the enactment. If the enactment is expressed 
in language which is fairly capable of either interpretation, it ought to be construed as 
prospective only." But if the language is plainly retrospective it must be so interpreted. 
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In Croxford v. Universal Ins. Co. Ltd., [1936] 2 K.B. 253, Scott L.J., when referring to the 
same statement from Maxwell on Interpretation of Statutes, said at p. 281: 

That page seems to me to contain an almost perfect statement of the principle that you 
do not give a statute retrospective operation unless there is perfectly clear language 
showing the intention of Parliament that it shall have a retrospective application. 

Canadian courts have, on several occasions, dealt with the retrospectivity of the Charter. In 

Re A.-G. Can. and Stuart (1982), 137 D.L.R. (3d) 740 at p. 748, [1983] 1 F.C. 651, 44 N.R. 
320 at p. 330, Cowan D.J., speaking for the Federal Court of Appeal, said: 

Since the Charter is not retrospective, the claimant cannot, in this case, claim the benefit 
of any rights conferred by the Charter. Her rights are to be determined in accordance 
with the law as it existed at the date of filing of her claim — September 5, 1980. I note 
further that s. 15 of the Charter, which deals with the right of every individual to equality 
before and under the law and to equal protection and equal benefit of the law without 
discrimination based on race, national or ethnic origin, colour, religion, sex, age or 
mental or physical disability, is subject to the provisions of s. 32(2) which provides that s. 
15 shall not have effect until three years after s. 32(2) comes into force. Section 15 is 
therefore not now in force. 

See as well R. v. Belton (1983), 146 D.L.R. (3d) 34 at p. 38, 3 C.C.C. (3d) 427, [1983] 2 
W.W.R. 472 at pp. 476-7 (Monnin J.A.); R. v. Lee (1982), 142 D.L.R. (3d) 574, 1 C.C.C. (3d) 

327, [1983] 1 W.W.R. 379 (Sask.); R. v. Longtin (1983), 147 D.L.R. (3d) 604 at p. 608, 5 
C.C.C. (3d) 12, 41 O.R. (2d) 545; Re Potina and The Queen (1982), 136 D.L.R. (3d) 69, 67 

C.C.C. (2d) 19, 37 O.R. (2d) 189; and Re Blackwood Beverages Ltd., et al. and The Queen et 

al. (1984), 15 D.L.R. (4th) 231 at p. 234, 16 C.C.C. (3d) 363, 3 C.P.R. (3d) 336, 30 Man. R. 

(2d) 249 at pp. 251-2. 

The legislative change which the plaintiff attributes to s. 15 of the Charter is that she now has 
a right of access to the courts for the purpose of recovering from her late husband's employer 

damages arising out of her husband's death in the course of his employment, due to the 

negligence of his employer. Section 32 of the Act clearly precludes the plaintiff from pursuing 
the within action against her late husband's employer. The employer, on the other hand, is 

protected from any such action by virtue of the same section of the Act. As a consequence, 
the relief sought herein by the plaintiff would confer upon her a substantive right which she did 

not possess prior to the coming into force of s. 15 of the Charter and would, at the same time, 

take away from the defendant, a substantive right. 
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Section 15 of the Charter operates prospectively only and as a consequence should not be 
interpreted and applied in a manner which would give it a retrospective effect. 

The wording of the Canada Act, 1982 (U.K.), c. 11, does not expressly or by necessary 

intendment suggest that any of its provisions are to operate retrospectively. With particular 
reference to s. 15 of the Charter, Parliament made it abundantly clear in s. 32(2) of the 

Canada Act that s. 15 would not have effect until three years after the date of the 

proclamation of the Charter. The Charter was proclaimed on April 17, 1982. The specific 
declaration found in s. 32 of the Canada Act relating to s. 15 of the Charter clearly indicates 

that Parliament did not intend such section to have a retrospective effect. I conclude that s. 15 
was not in effect on the date the plaintiff's husband was killed. 

Counsel for the plaintiff argued, rather ingeniously, that it is not necessary to apply s. 15 of 
the Charter retrospectively as the relevant time is the date of the trial, not the date when the 
plaintiff 's husband was killed. I am unable to find any merit in such argument. 

Section 34 of the Act confers upon the Workers' Compensation Commission the exclusive 
right, where an action has been brought against an employer, to adjudicate and determine 

whether the action is one prohibited by the Act. Section 32 of the Act eliminates any cause of 
action by the plaintiff against her late husband's employer to which the plaintiff may have 

been entitled at common law. For these sections to become operative, there must be an 
event which entitles a worker or his dependents to seek compensation from an employer. 

Such event is either injury or death of a worker in the course of his employment. The date of 

such event is an essential component in the factual situation. 

Stroud's Judicial Dictionary of Words and Phrases by John S. James, 4th ed. (1971), defines 
"cause of action" as the entire set of facts that gives rise to an enforceable claim. In the 

instant case the date of death is a very relevant fact. It follows, therefore, that in order for the 
plaintiff to be entitled to pursue the within action, s. 15 of the Charter will have to be applied 

retrospectively which, for the reasons given, the law does not permit. 

The answer to the second question posed by the plaintiff is that s. 15 of the Charter cannot be 
applied retrospectively and she is precluded from proceeding with this action against the 

defendant. 
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Such declaration, as I indicated earlier, would ordinarily dispose of this case. However, all 
parties to this action have urged that I answer the questions stated by Goodridge J. rather 

than await the hearing of another pending action which will require the determination of 
precisely the same questions. It is in the public interest, where it is known to a court that 

several intended litigants are awaiting judicial interpretation of a particular section or sections 

of the Charter, to have same dealt with as expeditiously as possible. This case clearly meets 
such criteria and I will, therefore, now deal with both of the principal questions in issue. 

3. Constitutionality of ss. 32 and 34 of the Workers' Compensation Act. 

It is appropriate to again restate the two principal questions raised by the plaintiff which are: 

1. Are Sections 32 and 34 of The Workers' Compensation Act, 1983, S.N. 1983, Chapter 
48 ultra vires by virtue of Section 15 of the Canadian Charter of Rights and Freedoms; 
2. Alternatively, are Sections 32 and 34 of The Workers' Compensation Act, 1983, S.N. 
1983, Chapter 48 made inapplicable by Section 15 of The Canadian Charter of Rights 
and Freedoms for reasons particular to the facts of the within matter. 

I shall approach the question raised under the Charter in the two steps suggested by the 
Ontario Court of Appeal in Re Federal Republic of Germany and Rauca (1983), 145 D.L.R. 
(3d) 638 at p. 654, 4 C.C.C. (3d) 385, 41 O.R. (2d) 225: 

First, it has to be determined whether the guaranteed fundamental right or freedom has 
been infringed, breached or denied. If the answer to that question is in the affirmative, 
then it must be determined whether the denial or limit is a reasonable one demonstrably 
justifiable in a free and democratic society. 

It is the plaintiff's contention that the right to litigate in the courts is a fundamental right of 
every citizen. The fundamental freedoms guaranteed by the Charter and enumerated in s. 2 

deal with individual liberties while any other fundamental rights or liberties will have to be 
found either expressly or by necessary intendment in other provisions of the Charter. The 

plaintiff argues that the fundamental right to litigate in the courts is found in s. 15. As the right 

claimed by the plaintiff is not one of the specified fundamental rights, the onus rests squarely 
upon her to show that the relief she seeks is a fundamental right guaranteed by the Charter. 

The question posed by the plaintiff is whether an individual is denied equality "before and 
under the law" and denied "equal protection and equal benefit of the law without 
discrimination" if such individual is denied access to the courts because as a member of a 

designated group or class of persons, he or she is precluded, by statute from pursuing his or 
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her rights in a court of law. The question can be accurately put another way: does the 
substitution of a statutory tribunal in place of a court of law for the purpose of determining 

whether compensation is payable to an injured worker or his dependents in accordance with 
the provisions of the Workers' Compensation Act and to fix the amount of compensation 

within the maximum sum provided under the Act regardless of the magnitude of the loss 

suffered, deprive the worker or his dependents of a right entrenched by s. 15 of the Charter? 

It is difficult to conceive that a victim, who has suffered damages as the result of the 
negligence of a third party, could enjoy the equality and protections of the law so clearly 

contemplated in s. 15 of the Charter if such person's right of redress in the courts is restricted 
or denied. Of all the institutions required to ensure the well-being of a democratic society, the 

courts alone stand free and totally independent of Parliament, the Crown and any individual or 

group of individuals. The courts acting through their inherent jurisdiction, strengthened by the 
clear intention of the framers of the Charter, stand between the would-be oppressor and the 

intended victim; between the Crown and the accused, between the state and the individual 
and between the tortfeasor and the sufferer. There is no doubt that courts have the 

machinery, power and legal skills to guarantee any citizen the rights enshrined in s. 15 of the 
Charter. On the other hand, statutory tribunals, such as the Workers' Compensation Commis-

sion, created for the purpose of carrying out the will of the Legislature, do not have the same 

unimpaired independence or knowledge of the law and the skill to interpret same which the 
judiciary and courts have and must continue to enjoy. No substitute has been devised, to 

date, to replace the courts as the guardian of the liberty and freedom of all Canadians and to 
deprive a class of citizens of access to the courts is at variance with the intent of the Charter 

and in particular, s. 15 thereof. 

Counsel for the defendant argued that Canadian courts have conclusively determined that 

significant matters are within the exclusive jurisdiction of Workers' Compensation 
Commissions. It then follows, so the defendant's counsel says, that as there was no right of 

access to the courts for the purpose set forth in s. 34, there can be no contravention of s. 15 
for the reason that at the time the Charter became law, there was no existing right to protect. 

Such argument begs the question raised by the plaintiff. 

Section 15 creates, and where appropriate, enshrines certain rights. The fact that pre-Charter 

provincial legislation had denied a class of citizens a right which was subsequently created 
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and enshrined in the Charter does not give validity to such offending legislation. The 
"grandfather" principle does not apply to legislation which is at variance with the rights 

protected by the Charter. 

For these reasons I conclude that ss. 32 and 34 of the Act infringe upon and deny the plaintiff 
a fundamental right guaranteed under the Charter. 

Such conclusion brings me to the final issue, namely, whether the denial or limit contained in 
the impugned sections is a reasonable one demonstrably justified in a free and democratic 
society. When once it has been determined that a guaranteed right has been infringed, 

breached or denied, the onus then shifts to those defending the integrity of the impugned 

legislation to satisfy the court that the limits prescribed therein can be demonstrably justified 
in a free and democratic society. See Hunter et al. v. Southam Inc. et al. (1984), 11 D.L.R. 

(4th) 641 at p. 660, 14 C.C.C. (3d) 97, 2 C.P.R. (3d) 1, sub nom. Southam Inc. v. Director of 

Investigation & Research of Combines Investigation Branch et al., [1984] 2 S.C.R. 145 at p. 

169, where Dickson C.J.C. said: 

The phrase "demonstrably justified" puts the onus of justifying a limitation on a right or 
freedom set out in the Charter on the party seeking to limit. 

It is appropriate to examine the history of workers' compensation legislation for the purpose of 
establishing its aims and the intended consequences of same. In that regard the evidence of 

Kenneth Harding, executive director of the Association of Workers' Compensation Boards of 
Canada, is helpful. The first Workmen's Compensation Act, 1897 (U.K.), c. 36, was enacted in 

the United Kingdom in 1897 and was replaced in that country in 1925 when the Parliament at 
Westminster passed a new Workmen's Compensation Act, 1925 (U.K.), c. 84. The effect of 

such legislation was to impose absolute liability upon an employer for injuries sustained by an 

employee in the course of his employment and to fix the amount recoverable by an employee 
from his employer in such cases. This legislation had the effect of compelling an employer to 

obtain insurance against such risk or to be a self-insurer. Similar legislation was in force in 
Newfoundland until the enactment of the Workmen's Compensation Act, 1950 (Nfld.), No. 24. 

That Act created a Workers' Compensation Board and denied a workman access to the 

courts for the purpose of recovering damages from his employer or an employee in any 
industry enumerated as being within the scope of that part of the Act applicable to such 

employer. 
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Most, if not all, Canadian provinces enacted legislation, similar to that which is now the 
subject-matter of this hearing, for the purpose of eliminating the question of fault and 

providing a vehicle for the speedy determination of an injured worker's entitlement to 
compensation. This legislation had the effect of imposing upon employers a no-fault scheme 

of insurance. This no-fault scheme was designed to provide speedy assessment of 

entitlement by the injured worker or his dependents to compensation benefits. In order to 
accomplish that desirable objective, the legislation eradicated the common law defences of 

volenti non, fit injuria, common employment and contributory negligence. In return, the worker 
and his dependents were restricted to recovering the amount determined by the board 

regardless of the nature and extent of the injuries or financial loss incurred as the results of 

the negligent actions of his employer, whose only contribution to his victim was the payment 
of an annual assessment imposed by the board on all members of his class. The benefits 

created by the impugned legislation, such as the elimination of the common law defences I 
have enumerated, the establishment of a scheme of no-fault insurance, and the protection of 

the employer against claims for damages arising out of negligence on his part toward an 

employee, are salutary and constitute a reasonably satisfactory response to the perceived 
needs of society. 

The question to be answered in this case, is whether this acceptable goal can be achieved 

and maintained without depriving a workman or his dependents of access to the courts for the 
purpose of claiming full compensation for the loss sustained as the result of an employer's 

negligence. The practice and workmen's compensation law in some countries strongly 
suggest that such goal can be attained without denying an injured worker or his dependents 

access to the courts for the purpose of recovering damages in excess of the compensation 

provided under the Act. 

In the United Kingdom the right of tort action has been retained while at the same time 
conferring upon workmen or their dependents, where appropriate, the absolute right of 

recovery of established workmen's compensation benefits. Kenneth Harding summarized the 
different workmen's compensation systems which exist throughout the world by saying that 

generally speaking, there are two types. One system retains the right of tort action but 

provides a minimum level of benefits which are available to all workmen and their dependents 
regardless of fault. The other system totally eliminates the right to sue an employer but all 
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workmen and their dependents are entitled to compensation fixed by the board without regard 
to fault. The impugned legislation falls into the second category. 

In MacKay v. The Queen (1980), 114 D.L.R. (3d) 393 at p. 424, 54 C.C.C. (2d) 129, [1980] 2 

S.C.R. 370 at p. 408, McIntyre J., when referring to s. 1(b) of the Canadian Bill of Rights, 

which preserves "the right of the individual to equality before the law and the protection of the 

law", said: 

It must not however be forgotten that, since the principle of equality before the law is to 
be maintained, departure shall be countenanced only where necessary for the 
attainment of desirable social objectives, then only to the extent necessary in the 
circumstances to make possible the attainment of such objectives. 

That very appropriate judicial direction of McIntyre J. applies with even greater force to s. 

15(1) of the Charter which, for the purpose of insuring a very broad interpretation of that 
section, added to the "equality before the law" provisions found in the Bill of Rights equality 

"under the law, equal protection of the law and equal benefit of the law". 

If one uses an holistic approach when interpreting the Charter, he or she will conclude that 
the cornerstone of that noble document is that the law shall be equally applied to all 

Canadians and that the somewhat restricted escape hatch ostensibly provided in s. 1 shall be 

used very sparingly indeed and only for the most compelling reasons. In my view, the courts 
when called upon to interpret or implement the Charter, should not be timid but rather, should 

apply the words of Lord Denning M.R. who, when referring to the Great Charter of 1214, in his 
book, What Next in the Law (1982), wrote: "It flows into the estuaries and up the rivers. It 

cannot be held back." 

The undeniable fact is that any Canadian whose rights have been adversely affected by the 

negligence of another may seek redress in the courts against such tortfeasor and in the event 
of liability being established may recover his proven damages in accordance with well-

established principles of common law in that regard. One group of Canadians whose rights, in 
that regard, are restricted are those who fall into the class provided in the Act which class 

embraces the plaintiff. If I may put it another way, the unreasonableness of the restrictions in 

that regard stands out as an intolerable blot upon the legislative landscape of a free and 
democratic nation. 
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In R. v. Oakes (1986), 26 D.L.R. (4th) 200, 24 C.C.C. (3d) 321, [1986] 1 S.C.R. 103, 65 N.R. 
87, the Supreme Court of Canada reviewed the central criteria which must be satisfied to 

establish that a limit is reasonable and demonstrably justified in a free and democratic 
society. Dickson C.J.C., dealing with an attempt to invoke s. 1 for the purpose of justifying a 

violation of a constitutional right protected by the Charter, said at p. 227 D.L.R., p. 128 N.R.: 

A court will also need to know what alternative measures for implementing the objective 
were available to the legislators when they made their decisions. 

Applying that principle to this case, the question to be asked is: can the benefits sought to be 
conferred or the social problems sought to be eradicated or contained be reasonably 

achieved without imposing the limitation upon a citizen or a class of citizens which the 
impugned legislation clearly contemplates? In my view, an alternative remedy was clearly 

available to the Legislature. The legislation could have provided a worker and his dependents 
with the right of speedy recovery of compensation benefits to be fixed by a board regardless 

of fault at the same level now provided in the Act without eliminating the right to pursue an 

action in the courts against a tortfeasor. I conclude, therefore, that ss. 32 and 34 of the Act 
impose a limit on a right guaranteed under the Charter which limit is not reasonable and is not 

demonstrably justified in a free and democratic society within the meaning of s. 1. 

I am strengthened in my conclusion by the fact that in 1982, the Legislature of Newfoundland 
amended the Workers' Compensation Act to allow a worker or his dependents, where an 

accident occurred in the course of a worker's employment, to claim against a person other 
than his employer while the worker's entitlement to compensation under the Act would 

continue. This amending legislation was in response to the needs of dependents of workers 

lost on the semi-submersible offshore drilling rig "Ocean Ranger". Prior to such legislative 
amendment, a worker under such circumstances could either claim compensation under the 

Act or bring an action. He could not do both. See An Act to Amend the Workers' 

Compensation Act, 1982 (Nfld.), c. 11, s. 1 [amending R.S.N. 1970, c. 403, s. 11]. That 

section further provided that if a worker or his dependents brought an action and recovered 

less than the amount of compensation he or his dependents were entitled to receive under 
the Act, they were entitled to be paid the difference by the board. Section 1(5) of the 1982 Act 

provided that where a worker or dependents "commenced an action in a court of law" against 
a person other than his employer and recovered more than that paid by way of compensation, 
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then unless the commission otherwise approved, the worker was obliged to repay the 
commission the amount of the compensation already paid under the provisions of the Act. 

The principle contained in s. 11 of the 1982 Act is contained and strengthened in s. 33 of the 

1983 Act (the "Act"). Section 33(1) of the Act reads: 

33(1) Where a worker sustains an injury in the course of his employment in such 
circumstances as entitle him or his dependents to an action 

(a) against some person other than an employer or worker; or 
(b) against an employer or against a worker of that employer if the injury occurred 
otherwise than in the conduct of the operations usual in or incidental to the industry 
carried on by the employer, 

the worker or his dependents if they are entitled to compensation, may claim 
compensation "and" may bring an action. 

(Emphasis mine.) 

While s. 33 of the Act restricts the right of a worker to bring an action against his employer to 
the factual sitaution [sic] described in 33(1)(a), it does establish the principle that a worker 

may receive compensation from the commission and still recover damages from a person 
other than his employer or under certain circumstances directly from his employer. This 

recent change in the historical denial of any right of action against any person in any class 
designated in the Act, by a worker entitled to workers' compensation benefits, leads to the 

irresistible conclusion that the Legislature can achieve the principal objectives of the Act 

without denying workers or their dependents the right to bring an action in the courts for 
damages arising out of injuries received in the course of their employment. 

In summary, the answers to the two questions posed for adjudication in this matter are as 

follows: 

1. QUESTION 

Are Sections 32 and 34 of The Workers' Compensation Act, 1983, S. N. 1983, Chapter 
48 ultra vires by virtue of Section 15 of the Canadian Charter of Rights and Freedoms? 

ANSWER: YES. 

2. QUESTION: 

Alternatively, are Sections 32 and 34 of The Workers' Compensation Act, 1983, S.N. 
1983, Chapter 48 made inapplicable by Section 15 of The Canadian Charter of Rights 
and Freedoms for reasons particular to the facts of the within matter? 
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ANSWER: YES. 

While the plaintiff did not succeed in her argument with respect to the retroactivity of s. 15 of 
the Charter, she was successful with respect to the two main questions brought before this 

court for adjudication. As a consequence, there will be no order as to costs. 

Answers accordingly. 

[ScanLII Collection] 
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  Katnich v. British Columbia (Workers' Compensation Board), [1988] 
B.C.J. No. 171

British Columbia and Yukon Judgments

British Columbia Supreme Court

 Vancouver, British Columbia

 (In Chambers)

Spencer J.

Heard: January 21 and 22, 1988

Judgment: February 5, 1988

Vancouver Registry No. A872427

[1988] B.C.J. No. 171   |   48 D.L.R. (4th) 699   |   23 B.C.L.R. (2d) 9   |   36 C.R.R. 356 p   |   9 A.C.W.S. (3d) 59

In the Matter of the Workers' Compensation Act, R.S.B.C. 1979, Chapter 437; AND In the Matter of the Judicial 
Review Procedure Act, R.S.B.C. 1979, Chapter 209; AND In the Matter of the Canadian Charter of Rights and 
Freedoms, (being part 1 of the Constitution Act, 1982) Between Andro Katnich, Petitioner, and Workers' 
Compensation Board of British Columbia, Respondent

Case Summary

Administrative law — Boards and tribunals — Workers' Compensation Board — Adjudicator rejecting three 
long-term disability claims and petitioner appealing to review board under s. 90, Workers Compensation 
Act — Review board allowing all three claims and commissioners conducting mandatory review under s. 
90(3) — Commissioners properly reconsidering adjudicator's decision rather than that of review board — 
Commissioners entitled to consider whole question afresh and to seek introduction of further evidence — 
Canadian Charter of Rights and Freedoms, 1982, ss. 7, 11(b), 15 — Workers Compensation Act, R.S.B.C. 
1979, c. 437, ss. 1, 2, 90-92, 96(2), 99.

An adjudicator disallowed three long-term disability claims and the petitioner appealed to a review board under s. 
90 of the Workers Compensation Act. The review board allowed all three claims and, pursuant to s. 90(3) of the 
Act, there was a mandatory reconsideration by the Workers' Compensation Board. In accordance with Board 
practice and policy, the adjudicator was asked to examine the review board's decision and to compare it to six 
W.C.B. review criteria. The result was that two of the three claims were allowed but the third was not on the basis 
that the review board's decision contravened W.C.B. policy by declaring a new industrial disease. The petitioner 
applied for a review of the denial of the third claim. 

HELD: The petition was dismissed.

 Under s. 90(3), the W.C.B. was required to reconsider the decision of the original adjudicator and not that of the 
review board. The W.C.B. was not bound by the findings of the review board and was entitled to reconsider the 
matter afresh and to consider new evidence. A right to appeal was statutory and therefore was not encompassed 
within the fundamental principles of justice in s. 7 of the Charter. Section 7 did not protect economic rights and 
the doctrine of res judicata did not apply to decisions of the review board since such decisions were not final. 
Finally, there was no violation of any equality rights under s. 15 of the Charter. 
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Counsel for the Petitioner: Judith Lee. Counsel for the Respondent: R. Mark Powers and Gail Bell.

SPENCER J.

 The petitioner challenges a decision of the Workers' Compensation Board on grounds that it is contrary to natural 
justice and that a section of the Workers' Compensation Act, R.S.B.C. 1979, c. 437, is contrary to the Canadian 
Charter of Rights and Freedoms. The challenge revolves around what used to be s. 90(3) of the Act as it stood 
before its repeal in 1985. There were, and remain, three decision-making levels under the Act, and reference to 
them can become confusing. For ease of reference I shall describe them as follows. I shall call the officer who 
conducts the first level of enquiry an adjudicator. The body to which an appeal goes from the adjudicator under s. 
90 I shall call the review board. The board members to whom an appeal goes under s. 91 and who formerly had a 
power of reconsideration under the former s. 90(3), I shall call the commissioners.

The Facts

The petitioner is a worker who spent twenty-three years operating air-driven chippers and grinders in the metal 
fabrication industry. The work exposed him to vibration every day. He eventually suffered from a series of medical 
complaints which he attributed to that vibration. He made certain claims to the Board, some of which were allowed 
and some rejected by an adjudicator. The petitioner appealed the disallowance of three claims to a review board 
pursuant to s. 90 of the Act, Those three claims were as follows: that he suffered a future loss of earnings because 
of a bilateral carpal tunnel syndrome resulting from his work; that he suffered bilateral trigger thumbs as a result of 
his work for which he should recover surgical costs and a further pension entitlement; that a condition of cervical 
spondylosis was caused by his work.

The review board heard evidence and submissions and on April 16, 1985 handed down its decision allowing all 
three appeals. Its findings were contrary to the original decision of the adjudicator. Under s. 90(3) of the Act as it 
then stood that entailed a mandatory reconsideration by the commissioners. The section read:

"(3) Where the board of review does not confirm the original decision, that decision will be reconsidered by the 
board."

The board there referred to was the Workers' Compensation Board, represented by the commissioners.

Early in the reconsideration stage the commissioners decided to accept the review board's decision about the 
carpal tunnel syndrome and continued only the reconsideration of the petitioner's claims for his trigger thumbs and 
for his cervical spondylosis. By their decision on February 27, 1987 the commissioners decided to sustain the 
review board's decision on the petitioner's trigger thumbs but reversed the decision that his cervical spondylosis 
was caused by his work.

The petitioner now challenges the Board's procedure on administrative law grounds claiming it was a denial of 
natural justice amounting to jurisdictionalerror. On the same grounds he challenges the commissioners' refusal to 
make pension payments to him pending their reconsideration, arguing that is a patently wrong interpretation of s. 92 
of the Act. Finally, he says the provisions of the former s. 90(3) were contrary to ss. 7 and 15 of the Charter of 
Rights. To some extent the administrative law arguments and the Charter arguments overlap, but for convenience, 
and I hope clarity, I shall deal with them under those separate headings.

The Administrative Law Arguments

The first, second, fifth and sixth arguments advanced by counsel for the petitioner in her chambers brief may be 
conveniently grouped together. Briefly the points raised by them are as follows:
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(1) That the commissioners could not hear new evidence not put before the review board but which was 
available at the time of the review board hearing;

(2) That the commissioners ought not to be permitted to re-interpret the evidence and reverse the review 
board's findings of fact;

(3) That the commissioners erred by not having a transcript of all the evidence before the review board 
and considering it all;

(4) That the commissioners' power on reconsideration is limited to deciding whether the review board 
acted within its jurisdiction.

As well as complaining of the specific points I have mentioned, counsel for the petitioner also argued that by 
committing those errors the commissioners either showed bias or gave rise to a reasonable apprehension of bias.

To deal with these questions it is necessary to consider what was the function of a reconsideration under former 
s. 90(3). Under s. 91(1) various people are given a right to appeal from the review board's decision. Under s. 91(2) 
the chairman of the review board himself could grant leave to appeal. Appeals go to the commissioners. The 
appeals could be taken whether or not the review board reached the same finding as the original adjudicator. S. 
90(3) seems to have contemplated something different from an appeal under s. 91. The procedure was called a 
reconsideration and it only applied where the review board disagreed with the original adjudicator. The plain 
meaning of s. 90(3) was, not that the reconsideration should be of the review board's decision, but that it should be 
of the decision of the original adjudicator. That interpretation defeats a series of propositions advanced by counsel 
for the petitioner all of which were to the effect that, all that the commissioners could consider was the evidence 
before the review board, and that the review board's findings of fact could not be reviewed. Her position was that 
the reconsideration was limited to testing the review board's jurisdiction. I disagree. The plain meaning of the 
section was that, where the review board disagreed with the adjudicator, the original adjudication was to be 
reconsidered and the commissioners should decide whether the adjudicator was right or wrong. Counsel did not 
suggest that the review board itself could not hear new evidence or that it should be bound by the adjudicator's 
findings of fact. Her argument therefore seems to be inconsistent with the proposition that the commissioners 
should be bound by the findings of the review board. The practice established by the Workers' Compensation Board 
was that the commissioners should be free to consider the whole question which had been adjudicated upon 
afresh, being free to make their own findings of fact and decisions of law or policy and being free to enquire widely 
into the merits and subject matter of a claim. Such an interpretation of the commissioners' duties upon a 
reconsideration could only be challenged if it is shown to be patently unreasonable so that it took the 
commissioners outside the scope of enquiry given to them by the legislature. See Blanchard v. Control Data 
Canada Ltd., [1984] 2 S.C.R. 476. In my opinion that is not the case. It was open to the commissioners to accord a 
reasonable meaning to the words "will be reconsidered" in s. 90(3) of the Act and I think the policy adopted by the 
commissioners to have been a reasonable one. Support for their reconsideration policy is to be found in the 
decision of the Court of Appeal, Michaud v. Workers' Compensation Board of British Columbia et al., [1987] B.C.J. 
No. 2213, Vancouver Registry CA005993 of October 6, 1987. Writing for the Court, Locke J.A. said at p. 4,

"... an examination of the statute shows the process of determining compensation to be a continuous and 
ongoing process: assessments on employers may be raised or lowered, entitlement to compensation once 
decided can be varied or reviewed for any proper reason, and the Board is expressly empowered to 
reconsider any matter under the Act in s. 96(2)."

S. 96(2) was in the Act concurrently with the former s. 90(3). I respectfully agree with the view advanced by counsel 
for the Board that the Workers' Compensation Act establishes a method of finding facts by enquiry rather than by 
an adversarial system. Frequently the enquiry is conducted by an adjudicator, or the review board, or the 
commissioners with a worker as claimant pursuing his claim but with no adversary opposing him. The Board has 
the difficult task of administering the Act, levying funds from employers by assessment to fund compensation 
awards, collecting the assessments, considering claims and fixing amounts of compensation, all at the same time. 
The legislative scheme which thrusts such potentially conflicting duties upon the Board seems inimical to the 
traditions of an independent adjudicator which have developed under the common law system of courts, but it is a 
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trade-off which the legislature has seen fit to make in exchange for a guarantee of benefits to injured workers. 
Before me, the petitioner does not challenge the constitutionality of the legislative scheme in general and I need 
therefore spend no further time on that question. I need only be satisfied that, granted the scheme, the 
interpretation put upon their powers of reconsideration under s. 90(3) by the commissioners was reasonable. I find it 
to have been so and that the commissioners were entitled to consider new evidence and to reach their own 
conclusions of fact contrary to those reached by the review board.

The Question of Bias

Counsel for the petitioners argued that what the commissioners did in this instance reveals bias or causes a 
reasonable apprehension of bias. To determine that question it is necessary to examine how the commissioners 
used the powers of reconsideration given them under the Act. The argument is, that by initiating the search for 
further evidence themselves and by failing to have a transcript and to consider the petitioner's own evidence given 
before the review board, the commissioners indicated bias. I do not accept that argument. There was medical 
evidence before the review board which expressed the opinion that his cervical spondylosis was caused by his long 
exposure to vibration at work. Of the four doctors who expressed that opinion only one purported to substantiate it 
by reference to the medical literature. The reference, given by Dr. Patey, cited studies made at Newcastle-upon-
Tyne which related cervical spondylosis to occupations in which men have to work hard with their upper extremities. 
As the commissioners subsequently found, there is no reference in that citation to the use of vibrating tools per se. 
What the commissioners did was to initiate a further search of the medical literature. It was done by a memorandum 
of request to the Board's executive director of medical services, the operative words of which read:

"The commissioners would be grateful for your opinion on whether the conditions accepted by the board of 
review can be related to the claimant's work."

That is a completely neutral request for further research. In my opinion there is nothing in it which could remotely 
suggest bias.

Upon conducting their reconsideration the commissioners did not reconsider the petitioner's own evidence given 
before the review board. A similar event was criticized in Testa v. Workers' Compensation Board of British 
Columbia (1987), 10 B.C.L.R. (2d) 263. At p. 269, Macdonell J. wrote:

"It is my view that in reconsidering the decision of the board of review without the benefit of the sworn 
evidence before the board of review, and having at its disposal memoranda of staff, questioning findings of 
fact made by the board of review, which at that time had not been disclosed to the petitioner's counsel, 
amounted to a denial of natural justice."

It will be seen at once that I have the misfortune to disagree with my brother Macdonell J. about what it is that the 
commissioners were required to reconsider under s. 90(3). With respect, it was not the decision of the review board. 
But I agree that the commissioners should have had before them on any reconsideration all the relevant evidence 
tendered by the petitioner either before the adjudicator or before the board of review. The only proper alternative 
would be to hear the petitioner's evidence over again before the commissioners so that his whole case should be 
heard, but that was not the policy adopted by them. Failure to have before them and to reconsider all the 
petitioner's evidence, however, can only be objectionable where that evidence is relevant to the matter being 
reconsidered by the commissioners. There can be no virtue in bringing before the commissioners irrelevant 
evidence that will never be used any more than there is in bringing it before a court of appeal. Courts of appeal hear 
matters where voluminous transcripts are present but never referred to, and hear other matters where partial 
transcripts only are used because the rest of the evidence at trial is irrelevant to the issues on appeal. The real 
issue on this reconsideration before the commissioners was whether the petitioner's cervical spondylosis was either 
an industrial disease or an injury caused by his work. The petitioner himself did not seriously pursue the second 
theory. His case in essence was that twenty-three years of exposure to vibrating equipment had produced an 
industrial disease, namely cervical spondylosis. Such a conclusion could be based only upon the medical evidence 
of cause and effect. All of that evidence including the new search of the medical literature was before the 
commissioners. All of that evidence was made available to the petitioner's representative in time for him to make a 
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submission to the commissioners before they reconsidered the adjudicator's original decision. On the facts of this 
case therefore I am of the opinion that Testa (supra) has no application and that no bias is shown on the part of the 
commissioners by a failure to examine the petitioner's own testimony.

A further ground upon which bias or the reasonable apprehension of bias is alleged is that the memoranda which 
initiated the reconsideration came from the original adjudicator. Reliance was placed upon Kolman v. Workers' 
Compensation Board, [1987] B.C.J. No. 1982, Vancouver Registry A870918, October 23, 1987. In that case 
McKenzie J. was dealing with s. 91(1) when he said that the commissioners may not self-initiate an appeal to 
themselves. To apply that case to the facts before me misperceives the situation at bar, because this 
reconsideration under s. 90(3) was mandated by the statute and not by, any request from an adjudicator. It was the 
Board's policy, however, not to have the commissioners personally reconsider every decision which qualified under 
s. 90(3). Instead, the original adjudicator was required, as a servant of the Board, to examine any review board 
decision which contradicted his adjudication and then to report whether the review board had contravened or 
apparently contravened any of six criteria established by the commissioners. Those criteria were used as a test of 
what should and should not be reconsidered further by the commissioners themselves. If an adjudicator thought 
that the review board had contravened one of the criteria his opinion was then passed up through two levels of 
review before finally going, to the commissioners for a full reconsideration. In this case the adjudicator thought that 
the cervical spondylosis decision was in breach of criterion number four, established in Board decision number 280 
of June 20, 1978. That criterion required that the commissioners should conduct a reconsideration where the review 
board's conclusion conflicted with Board policy as established in previous decisions, practice directives or other 
internal sources. I find that in fact the review board's decision in this case did conflict with both s. 1 of the Act and 
with the commissioners' policy that new industrial diseases could only be so declared by the commissioners and not 
by a review board. Cervical spondylosis resulting from exposure to vibration equipment had not been declared to be 
an industrial disease by the commissioners but was found to be such a disease by the review board on this 
occasion.

All of this means, in my respectful opinion, that the adjudicator had good ground for referring this matter to a full 
reconsideration by the commissioners. Furthermore, the decision for a full referral was made by servants of the 
Board well insulated from the commissioners themselves. The steps taken to bring the matter before the 
commissioners demonstrate no bias, nor do they give rise to any reasonable apprehension of bias. That is made 
abundantly clear by the fact that during the weeding-out process the review board's decision in his favour about the 
petitioner's carpal tunnel syndrome was dropped from reconsideration. The petitioner succeeded on that issue.

The Method of Reconsideration

Under this heading I group points number 3, 7 and 9 in the petitioner's argument. They were as follows:

(3) That the commissioners acted unfairly by changing their procedure in mid stream;

(4) That the commissioners took too long and conducted the reconsideration on a piecemeal basis instead 
of all at once;

(5) That the commissioners failed to apply s. 99 of the Act on their reconsideration.

In support of the third point counsel for the petitioner cited cases which say that once an administrative board 
has announced a particular policy it is required to deal with matters in accordance with that policy and not to change 
it to the petitioner's detriment in mid stream. Those authorities were: Attorney General of Hong Kong v. Ng Yuen 
Shiu, [1983] 2 A.E.R. 346, and Re Loblaws Ltd. and Ludlow Investments Ltd., (1975), 7 O.R. (2d) 665. The policy in 
question here, promulgated in decision number 280 of June 20, 1978 at page 46, was one by which the 
commissioners said they would not review a decision or weigh the evidence again where there was some evidence 
which logically supported the review board's conclusion. While it is true in the case at bar that there was medical 
opinion evidence before the review board connecting the petitioner's cervical spondylosis with the use of vibration 
tools, and while it is true that one of the reasons for reconsidering the decision before the commissioners was that 
the review board decision was against the overwhelming weight of the evidence, there remained a further, quite 
distinct ground for reconsideration. It was that the review board decision contravened a policy established by the 
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commissioners that only they should declare a new industrial disease, such as cervical spondylosis. Clearly the 
review board decision was in contravention of that policy, and thus there was a policy ground for the 
reconsideration which was, or should have been, known to the petitioner at all relevant times. Therefore if the 
authorities cited by the petitioner's counsel have application to the Workers' Compensation Board generally, they 
are inapplicable to the facts of this particular case.

The argument that the commissioners took too long and acted in a piecemeal fashion harkens back to the 
decision in Testa v. Workers' Compensation Board of B.C. (supra). The key dates are that the review board 
decision was dated April 16, 1985, that the petitioner was told the matter would be reconsidered by letter dated 
June 24, 1985, and the commissioners handed down their decision on February 27, 1987. The reconsideration took 
twenty-two months. On behalf of the Board the delay is explained by reference to its shortage of staff, including 
commissioners, during that period and the volume of work confronting it. The delay is most regrettable. The 
petitioner's claim for his bilateral trigger thumbs was eventually accepted by the commissioners, and the Board's 
policy provides that his pension and expenses, unpaid during the reconsideration, shall be reimbursed to him with 
interest so his loss by delay has been made up there. His cervical spondylosis claim has been rejected, so he has 
lost nothing there by the delay. Although I do not say that there may not be cases of delay which do amount to the 
denial of natural justice, I cannot say that the delay of twenty-two months was so gross as to give grounds for 
quashing the commissioners' decision in this case. The delay while the medical literature was researched might, on 
another occasion, benefit a claimant. Although the petitioner's pension entitlement was in limbo for a substantial 
time, I do not think the effects of that delay are to be compared to a complaint under s. 11(b) of the Charter of Rits 
where a person charged with an offence is left in a state of penal uncertainty for an inordinate time.

The reference to a piecemeal hearing arises from a secretarial error on the part of the Board. When the petitioner 
was told on June 24, 1985 that the decision on his claim would be reconsidered he was sent a copy of the 
adjudicator's memorandum number 77 which recommended a reconsideration of the trigger thumbs decision but, 
by accident, memorandum number 80 which recommended a reconsideration of his cervical spondylosis claim was 
omitted. He was not sent a copy of that memorandum until August 15, 1986. So he learned of the full scope of the 
reconsideration in bits and pieces. This case is different from Testa (supra) however. In that case the petitioner 
never did know the whole case he had to meet. In this case the petitioner knew, although belatedly, the whole of the 
subject matter referred for reconsideration and all the evidence, both old and new, upon which the reconsideration 
would be conducted. He knew the whole case and he had a full opportunity to be heard by submissions before the 
commissioners.

I do not think it was error on the part of the commissioners not to include a reference to the review board's 
decision to allow the petitioner's claim for his carpal tunnel syndrome. The Board decided to accept the review 
board's decision on that issue without a full reconsideration on the basis that it did not offend any of the six criteria 
for full reconsideration. I cannot say that the commissioners acted in a patently unreasonable way in not pursuing 
that decision as part and parcel of the claim for cervical spondylosis. There was medical evidence before them on 
which they could reasonably find that vibration might cause a carpal tunnel syndrome without being responsible for 
cervical spondylosis.

The ninth point, grouped in this section, deals with s. 99 of the Act and the complaint that the commissioners 
acted in a patently unreasonable fashion in failing to apply it to the cervical spondylosis claim. S. 99 reads:

"99. The board is not bound to follow legal precedent. Its decision shall be given according to the merits and 
justice of the case and, where there is doubt on an issue and the disputed possibilities are evenly 
balanced, the issue shall be resolved in accordance with that possibility which is favourable to the worker."

It cannot be said that the commissioners closed their minds to the requirements of that section because, in their 
reasons on reconsideration dated February 27, 1987, they allowed the bilateral trigger thumbs claim specifically 
because of the burden of proof established by s. 99. When they came to deal with the cervical spondylosis claim, 
however, they were entitled by their published policy to entertain the reconsideration because of the review board's 
policy breach and, upon reconsidering the matter including the new medical evidence which was made available to 
the petitioner, they concluded that the weight of evidence was against the cervical spondylosis having been caused 
by the use of vibration equipment. That finding of fact was for the Board to make and lay within its specialized 
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jurisdiction. Whether or not the decision was correct it is clearly one that could reasonably be reached on the 
evidence before the commissioners.

The Section 92 Claim

The tenth and eleventh points raised by the petitioner's argument challenge the Board's refusal to pay the 
petitioner a pension pending the reconsideration. S. 92 reads:

"92. Where a claim is allowed following a decision by a board of review, periodic payments under the decision 
shall commence notwithstanding that an appeal is taken under s. 91, and a lump sum under s. 17(13) shall 
be paid; and an amount so paid is not, in the absence of fraud or misrepresentation, recoverable from the 
worker or dependents."

In my opinion the requirements of that section apply only to an appeal taken under s. 91 and not to a 
reconsideration under s. 90(3). The words of the section are plain. The decision in chambers of Seaton J.A. in 
Testa v. Workers' Compensation Board of B.C., [1989] B.C.J. No. 665, Vancouver Registry CA007248, March 16, 
1987, is not authority to the contrary. It dealt with a stay under the Court of Appeal Act, one term of which was that 
the current pension payments were to be continued pending an appeal to that court. With respect, that learned 
Judge's remarks at p. 4, "that the purpose of that section [section 92] is to ensure that payments be made", does 
not purport to be an application of s. 92 to a s. 90(3) reconsideration. The Board's interpretation of s. 90(3) is that 
where an adjudicator's decision is appealed to the review board, and where the review board differs from the 
adjudicator, the adjudicator's decision had mandatorily to be reconsidered by the commissioners before it had any 
force or effect at all. Thus, under the Act, once an appeal to the review board had been initiated, the adjudicator's 
decision lay in limbo either until it was confirmed by the review board or, if it was not, until it was confirmed or 
overruled by the commissioners. In my opinion that was not a patently unreasonable interpretation to put upon the 
Act. It is one which is entirely consistent with the view, correct in my opinion, that s. 92 was never intended to apply 
to a s. 90(3) reconsideration.

Did the Board Fail to Follow Its Own Policy.

I have already partly dealt with this question under ground number 3 (supra). Under the petitioner's eighth 
argument, however, it is further suggested that in refusing to find that his cervical spondylosis was an industrial 
disease caused by vibration the Board ignored its own earlier decisions. That is a reference to decisions number 99 
and 326, both of which are cited at page 4 of the review board's decision of April 16, 1985. With respect, the 
petitioner's contention is unsound. What the review board did here was to decide that the petitioner's cervical 
spondylosis was caused by his employment. Since there was no evidence of a particular injury giving rise to the 
condition, the petitioner had either to show that he had an industrial disease already mentioned in Schedule B of 
the Act or a disease which the Board, by regulation or by order, had designated or recognized as an industrial 
disease. In the latter case he had to prove a causative link between his employment and the disease. In the former, 
the link was presumed. The review board found a causative relationship and assumed that the cervical spondylosis 
was an industrial disease. They had to conclude that because there was no evidence of particular injury in the 
petitioner's case but only of longtime exposure to vibration. But the commissioners' policy, mandated by s. 2 of the 
Act, has always been that only they can declare what is and what is not an industrial disease. The board of review 
had no right to add cervical spondylosis to the list of industrial diseases and were bound to refer that question to the 
commissioners for their decision. In their decision, having excluded it as an industrial disease, the commissioners 
then went on to treat it as a "condition" and to find no causal relationship between it and the petitioner's 
employment. In so doing they did not depart from their previous policy but they did, as they were entitled to do, 
reach a different conclusion of fact from the review board.

The Charter of Rights Arguments.

Section 7
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The petitioner's first attack on s. 90(3) was put on the basis that it denied him a right to rely on the principle of res 
judicata as applied to the review board's decision and denied him the right of an appeal. Those denials are said to 
be contrary to the principles of natural justice enshrined by s. 7 of the Charter.

The right to an appeal from the decision of a lower tribunal is not one of the fundamental principles of justice. 
Rights of appeal have always been creatures of statute under our system of justice. When there is no statutory 
right, there is no appeal. Here, in the event of a s. 90(3) reconsideration, no right of appeal from that 
reconsideration is given. If the petitioner has suffered any loss from that it is illusory, for any appeal he might 
otherwise have had under s. 91 would be an appeal to the commissioners, the same body who reconsidered the 
adjudicator's decision under s. 90(3). It is difficult to accept an argument that says the review by the commissioners 
deprived the petitioner of his right to appeal to them. On both those grounds I reject this part of the petitioner's 
argument.

On the question of res judicata it is my opinion the doctrine of finality of decision is one of the principles of 
fundamental justice under our system of law. No man can be pursued again with respect to facts which have been 
finally decided. But that is to beg the question of where those facts are finally decided. Under the statutory scheme 
created by the Act the review board does not have a power of final decision unless they are in agreement with the 
original adjudication or, if they are in disagreement until the commissioners decide to sustain them. Here, the effect 
of their disagreement with the adjudicator was to cause the adjudicator's decision to be reconsidered by the 
commissioners who alone have the power of final decision. If each decision-making level were to be clothed with 
the power of final decision, then the adverse decision of the adjudicator could never have been appealed by the 
petitioner to the review board. A further ground for saying that s. 7 does not apply to these proceedings lies in the 
fact that the whole purpose of the Act is to give the petitioner some economic benefit as a result of industrial injury 
or disease. S. 7 protects life, liberty and the security of the person. It does not protect economic rights. See Snell v. 
Workers' Compensation Board of British Columbia (1987), 17 B.C.L.R. (2d) 238.

Section 15

The petitioner's argument here is on two levels. First, it is said that since only those decisions which do not 
confirm the adjudicator are to be reconsidered under s. 90(3) some claimants are dealt with differently from others. 
Secondly, it is said that since there is a screening process by the original adjudicator who recommends whether or 
not a non-confirming decision will go before the commissioners some claimants are dealt with differently from 
others. I do not think there is merit to either of those suggestions. All claimants were liable to be dealt with equally. 
Whether a claimant should win or lose, and subject to the rights of appeal under s. 91, the Act provided that if the 
adjudicator and the review board concurred in their decisions that should end the matter, but if they should disagree 
the matter would have to go to the commissioners. That is not a case of discrimination as intended by s. 15 of the 
Charter but simply a review mechanism set up by the Act in an attempt to ensure the correctness of decisions to 
which every claimant was equally exposed when he entered the claims system. No claimants were discriminated 
against. Instead, their claims might be treated differently not depending upon the claimant but depending upon the 
disposition of the claim made by the review board. The same is true of the second branch of the petitioner's 
argument. All s. 90(3) matters were delegated by the commissioners first to the original adjudicator for his review 
and then, should he find a breach of one of the six criteria, to his supervisors for a further review before the 
commissioners themselves were required to reconsider the matter. That was a permissible policy for handling 
reconsiderations to which each claim was equally liable. The claims were passed through that graduated system of 
procedure without any reference to the claimant as an individual. That is not discrimination as envisaged by s. 15 of 
the Charter.

Conclusion

It follows that notwithstanding the detailed and exhaustive argument for the petitioner his petition must be 
dismissed. The respondent is entitled to its costs.

SPENCER J.
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  Horn v. Canada, [1994] F.C.J. No. 105
Federal Court Judgments

Federal Court of Canada - Trial Division

 Winnipeg, Manitoba

Joyal J.

Heard: December 1, 1993

Judgment: January 28, 1994

Action No. T-2756-91

[1994] F.C.J. No. 105   |   [1994] A.C.F. no 105   |   73 F.T.R. 301   |   46 A.C.W.S. (3d) 376

Between Robert Wayne Horn, Plaintiff, and Her Majesty the Queen and Richard Forrest, Defendants

(14 pp.)

Case Summary

Workers' compensation — Effect of statute on other causes of action — Employee's tort claim — Effect of 
Government Employees Compensation Act and Crown Liability Act — Civil rights —  — Equality rights — 
Discrimination.

At issue in this proceeding was whether section 12 of the Government Employees Compensation Act ("CEGA") 
and section 9 of the Crown Liability Act acted as a bar to any action brought by the plaintiff against the Crown or 
its agent and, if so, whether the sections violated sections 7 and 15(1) of the Canadian Charter of Rights and 
Freedoms. 

HELD: The provisions barred an employee from bringing further actions against the Crown.

 However, the prohibition was only a small setback compared to the advantages offered by the CEGA. They did 
not violate section 15(1) or section 7 of the Charter, as the position of the workers did not constitute a ground 
analogous to those enumerated in section 15(1), and the right to sue was not included within section 7 of the 
Charter. 

Statutes, Regulations and Rules Cited:

Canadian Charter of Rights and Freedoms, 1982, ss. 1, 7, 15(1).
Crown Liability Act, R.S.C. 1985, c. C-50, s. 9.
Government Employees Compensation Act, R.S.C. 1985, c. G-5 s. 12.

Norman Rosenbaum, for the Plaintiff. Craig Henderson, for the Defendant.
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JOYAL J. (Reasons for Order)

1   This is a motion for determination of a question of law concerning a Charter violation in the Workers' 
Compensation scheme in which a beneficiary is barred from initiating a tort action against his or her employer. The 
questions have been outlined as follows:

(i) whether section 12 of the Government Employees Compensation Act, R.S.C.1985, c.G-5, as 
amended, and section 9 of the Crown Liability Act, R.S.C. 1985, c.C-50, as amended, act as 
bar to any claim, action, or proceeding, arising out of injuries suffered by the plaintiff on or 
about the 4th day of November, 1989, brought by the plaintiff against Her Majesty the Queen 
or any officer servant, or agent of Her Majesty the Queen?

(ii) if sub-question (i) can be answered in the affirmative, is the bar on the claim brought by the 
plaintiff against Her Majesty the Queen or any officer, servant or agent of Her Majesty the 
Queen removed because the aforementioned prohibition provisions are of no force and effect 
on the basis that they are inconsistent with the Constitution Act, 1982 because of an 
inconsistency with ss.15(1) and s.7 of the Charter, which is not justified under s.1 of the 
Charter?

2  An answer to these questions will determine the Plaintiff's entire claim as to whether or not he has a right to sue 
his employer for non-economic loss that has been suffered as a result of the injury. There is no dispute as to the 
facts which gave rise to this action.

BACKGROUND:

3  In November of 1989, the Plaintiff, a machine operator, while in Hangar 11 at Canadian Forces Base, Winnipeg, 
which belongs to the Defendant, Her Majesty the Queen, was injured by a snowblower operated by the Defendant, 
Forrest, an employee of the Defendant, Her Majesty the Queen. The Plaintiff suffered severe bodily injury. Since 
November 6, 1989, Her Majesty the Queen has compensated the Plaintiff, pursuant to the Plaintiff's eligibility under 
the Government Employees Compensation Act, R.S.C.1985, c.G-5, ("GECA"), for his injuries. At the present time, it 
is understood that compensation continues to be paid to the Plaintiff by the Manitoba Workers' Compensation 
Board, pursuant to Section 4 of the GECA.

4  The workers' compensation scheme has evolved from the overwhelming number of claims for industrial 
accidents under the concepts of tort liability. The Common Law principles recognized that an employer (master) 
owed a duty of care to its employee (servant). But as the industrial development grew, the pattern of tort liability 
linked to fault and difficulties of recovery no longer resolved the social problem of the vast volume of industrial 
injuries.

5  The difficulties led to the enactment, in 1886, of the Workmen's Compensation Act in England. Canada 
eventually followed with its own schemes. With Ontario being the first province to pass the Workmen's 
Compensation Act in 1914, the other provincial jurisdictions followed with Manitoba passing its legislation in 1916. 
The Federal Government enacted the Government Employment Compensation Act in 1918. This federal legislation 
provided that a federal employee injured in the course of its duty would receive compensation pursuant to the 
provincial Act in which the accident occurred.

6  The purpose of the Workers' Compensation scheme was to recognize that the workers' entitlement to benefits, 
once injured in the course of his duties, was a matter of right not dependant on the proof of fault and negligence of 
the employer. The principles underlying the scheme, which still prevails today, are as follows:
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 1. No fault compensation; compensation was to be paid whether negligence contributed to the accident or 
not;

 2. Assurance of payments to injured workers who were eligible for compensation for as long as their 
disability lasted, and assurance of compensation pensions;

 3. Financing of this compensation scheme by employers;

 4. An independent commission or board to administer the compensation scheme without recourse to the 
adversarial system of the courts. (Waddam, et al. Remedies -Cases and Materials (1988), Emond 
Montgomery Publications: Toronto at p.423)

7  The scheme provides several advantages to the employee such as the payment of loss wages with no delays, 
the non-adversarial and non-litigious procedure, and the no fault principle which includes the absence of the 
contributory negligence defence. The advantages however are subject to a bar of the employee to bring an action 
against the employer for negligence under tort law. The Plaintiff claims this latter restriction is what violates the 
Charter.

8  The relevant provisions in this action, s.12 of the GECA and s.9 of the CLA provide as follows:

s.12 of the GECA:

12. Where an accident happens to an employee in the course of his employment under such 
circumstances as entitle him or his dependants to compensation under this Act, neither the employee 
nor any dependant of the employee has any claim against Her Majesty the Queen, or any officer, 
servant or agent of Her Majesty, other than for compensation under this Act.

s.9 of the CLA:

 9. No proceedings lie against the Crown or a servant of the Crown in respect of a claim if a pension or 
compensation has been paid or is payable out of the Consolidated Revenue Fund or out of any funds 
administered by an agency of the Crown in respect of the death, injury, damage or loss in respect of 
which the claim is made.

9  It should be noted that the GECA incorporates the scheme of the Manitoba Workers' Compensation Act, R.S.M. 
1987, c.W200, through sections 4(2) and 4(3) of the GECA which provide that compensation will be at the same 
rate as that set by the province in which the worker was employed and that such compensation will be allocated 
pursuant to a board comprised of the same members as the provincial board.

10  Since the Applicants of the Notice of Motion filed with consent were the Defendants, I intend to generally outline 
the Defendants' position first and then the Plaintiff's, to elaborate further upon each parties' arguments with respect 
to violation of s.15 and s.7 of the Charter, and finally to conclude with my own findings.

Applicants-Defendants' Position:

11  The Defendants submit that the Plaintiff's Statement of Claim should be dismissed on the grounds that s.12 of 
the GECA and s.9 of the Crown Liability Act ("CLA") bar the plaintiff from bringing an action against the Crown, and 
that such prohibition does not violate rights contained within s.7 and ss.15(1) of the Charter.

Respondent-Plaintiff's Position:

12  On the other hand, the Plaintiff argues that s.12 of the GECA and s.9 of the CLA have no force and effect on the 
basis that they are inconsistent with the Charter as they violate the rights contained within s.7 and ss.15(1). Such 
violation is not justified under s.1.

13  The Plaintiff states that it has not been compensated by the Manitoba Worker's Compensation Board or Her 
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Majesty the Queen for non-economic loss, such as pain and suffering, arising out of the accident in question. 
Furthermore, there was no provision in the applicable legislation, at the time of the accident, for such compensation. 
The effect of the provisions in question is to completely bar the Plaintiff from compensation for non-economic loss. It 
is of significance to mention that the Manitoba's Workers' Compensation Act has since been amended to include 
non-economic loss by way of an "impairment award", subject to a rating schedule with a limit of $91,000.00.

SECTION 15 OF THE CHARTER

(A) Defendants' Arguments

14  The Defendants submit that s.12 of the GECA does not violate ss.15(1) of the Charter which provides:

15(1) every individual is equal before and under the law and has the right to the equal protection and equal 
benefit of the law without discrimination and, in particular, without discrimination based on race, national or 
ethnic origin, colour, religion, sex, age or mental or physical disability.

15  The Defendants claim that in order to demonstrate such discrimination the Plaintiff has the onus to prove that 
the differential treatment afforded to victims of tort vis-à-vis employees suffering work related injuries constitutes a 
ground analogous to those enumerated in ss.15(1) of the Charter and that such differential treatment is unfair, 
unreasonable or unduly prejudicial.

16  The Defendants argue that prohibition provisions concerning law suits under workers' compensation legislation, 
regardless of the differences in the factual grounds, do not infringe ss.15(1). They rely on the decision of the 
Newfoundland Court of Appeal in Re: Sections 32 and 34 of the Workers' Compensation Act (Nfld.), (1987), 44 
D.L.R. (4th) 501 (Nfld.C.A.) which was later affirmed by the Supreme Court of Canada in [1989] 1 S.C.R. 922, 
("WCA") in which it was found that ss.15(1) was not violated by the Newfoundland Workers' Compensation Act, 
1983, S.N. 1983, c.48. That decision was followed by the Alberta Court of Appeal in City of Calgary and Marwick v. 
Budge et al., [1991] 3 W.W.R. 1 (Alta. C.A.), for Alberta's Compensation Act ("Budge"). The courts' finding was that 
the position the workers was not analogous to the grounds enumerated in ss.15(1). The same decision was 
rendered by the Ontario High Court in Re. Medwid and the Queen in right of Ontario et. al. (1988), 48 D.L.R. (4th) 
272 ("Medwid") where the Ontario Worker's Compensation Act was also found not to violate ss.15(1) of the Charter.

17  In finding that the Newfoundland Workers Compensation Act, 1983 did not violate ss.15(1), the Court of Appeal 
in WCA noted that the Act allowed compensation for non-economic loss but not to the extent which would be 
allowed under common law for tort victims. The Defendants claim that the Court of Appeal erred in inferring that the 
Act in question provided compensation for non-economic loss. The provisions rather, are based more on 
compensation for loss of function than on what would be considered "pure" non-economic loss compensation.

18  Even if the Court would have found that no provisions for recovery of non-economic loss were provided for in 
the Act, the Defendants claim that the final disposition would have been the same. The expediency and certainty of 
no fault workers' compensation schemes outweigh the advantages of a suit under tort law.

19  In any event, the Defendants submits that the threshold question in a s.15 of the Charter analysis is not whether 
there is unfairness but rather whether injured employees have a right to some level of compensation, which if that 
right is barred, created an analogous situation to the enumerated grounds found in ss.15(1). Thus, Defendants 
claim that the Courts' conclusions in the above mentioned cases apply to the GECA: the right of injured workers to 
sue in tort, to obtain all the various heads of damages possible, is not a ground analogous to those situations listed 
in ss.15(1). The same conclusion would arise even if the provisions included a specific amount for non-economic 
loss.

(B) Plaintiff's Arguments
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20  The Plaintiff argues that the failure of the GECA to provide compensation for non-economic loss for injured 
workers results in unfairness to the employees who unlike victims of tort cannot seek redress for non-economic 
loss, thus creating discrimination under s.15 of the Charter.

21  The Plaintiff submits that the WCA decision was made in the context of an Act which did provide compensation 
for non-economic loss. If the Act did not provide for such compensation, the differentiation between an employee 
barred from a tort action and an individual suing in a tort action would be greater and as such would entail 
discrimination pursuant to ss.15(1). The Plaintiff argues that had the Newfoundland legislation barred compensation 
for non-economic loss, the Court would have taken a different view as to whether there was the presence of such 
unreasonableness or unfairness as to offend s.15.

22  On the question of "analogous ground", the Plaintiff concedes that the Supreme Court of Canada said in WCA:

...the right to compensation provided by that Act is in lieu of all rights and action to which a worker or 
dependants might otherwise be entitled, does not, in these circumstances, constitute discrimination 
within the meaning of s.15(1) of the Canadian Charter of Rights and Freedom.[...] The situation of the 
workers and dependents here is in no way analogous to those listed in s.15(1) [...].(p.924)

23  However, the Plaintiff submits that "in these circumstances" qualified the view of the Supreme Court that the 
situation of the workers was not "analogous" to the matters set out in ss.15(1) of the Charter. It is submitted that the 
Court was not thereby taking a restrictive "analogous grounds" perspective.

24  The Supreme Court of Canada in Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143, ("Andrews") 
stated that the enumerated grounds in ss.15(1) are not exhaustive. The Plaintiff therefore submits that the proper 
approach is to first look as to whether there is "discrimination" within the context of the impugned legislation. The 
Plaintiff refers to the Newfoundland Court of Appeal in WCA:

The validity of the displacement must be tested by the replacement -"the right to compensation'. If this 
right is found not to measure up to a point where it can be said that there is no discrimination or no 
unreasonableness or unfairness, the displacement will have offended s.15. (WCA, C.A., p.523-4)

The Court, in its analysis of what constitutes "discrimination", went on to say:

There are obvious cases which will present no difficulty legally. There are less obvious ones where 
discrimination in a strictly pejorative sense may not be present but the effect of the legislation upon the 
challengers is so extensive, so marked, so drastic, that the legislation may be said for that reason to be 
discriminatory. (WCA, C.A., p.520)

25  In that case, it was decided that there was no discrimination. The Newfoundland Court of Appeal found that the 
Act provided the employee with non-economic loss compensation, which would entail compensation for pain and 
suffering, loss of amenities and loss of expectation of life and that therefore, there was not much difference in the 
treatment of the employee suing in a tort action from the one receiving benefits pursuant to the Act. Because of the 
advantages of the legislation, the minor difference between the two did not constitute discrimination. The Court 
stated:

The principal and, perhaps, the only disadvantage from the point of view of the worker is that, of all the 
victims of industrial accident and disease, there are those who would recover more as a result of a 
court action than they would in a claim under the Act.

This arises mainly because the scope to claim in the field of non-economic loss is more restricted than 
a claim in common law and income replacement is limited. (WCA, C.A.,p.513)
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26  The Plaintiff submits that these comments were made in the context of legislative provision for compensation of 
non-economic loss. The Court was not faced with a legislative scheme barring compensation for non-economic loss 
as in the present case: all in the position of the Plaintiff are barred compensation. The Plaintiff argues that the effect 
of the legislation in question upon the challenger is so extensive, so marked, so drastic, that the legislation may be 
said to be discriminatory.

27  The inherent unfairness and unreasonableness of the legislation in the present case is further confirmed by the 
subsequent legislative amendments. The Manitoba Act now provides for compensation for "impairment" on a rating 
schedule within a limit of $91,999.00, analogous to compensation for "non-economic loss" provided in tort. Thus, 
the Plaintiff argues that revocation of the former prohibition demonstrates its inherent arbitrariness and unfairness.

(C) The Court's Findings on ss.15(1) Charter Violation

28  At first glance, because of the decision of the Supreme Court in WCA, it seems quite clear that ss.15(1) is not 
violated by the provision of the Act. Not only is it not violated, the Supreme Court states that the factual ground is 
not analogous to the ones enumerated in ss.15(1) of the Charter. The Court of Appeal held in WCA, with respect to 
the bar on claims of action for damages upon eligibility for compensation being established, that:

The workers' compensation scheme provides a stable system of compensation free of the uncertainties 
that would otherwise prevail. While there may be those would receive less under the Act than 
otherwise, when the structure is viewed in total, this is but a negative feature of an otherwise positive 
plan and does not warrant the condemnation of the legislation that makes it possible. Judicial 
deference to the legislative will is required here.

Upon an overview, the scheme of compensation under the Act cannot be said to be either unfair or 
unreasonable. While there may be inequalities, there is no discrimination and the legislation cannot be 
condemned as being inconsistent with s.15(1) of the Charter. (p.524-5)

29  Furthermore, as previously noted, the rights to compensation asserted by the plaintiff in the case at bar are not 
the kind of analogous grounds that the Supreme Court indicated in Andrews. The Supreme Court of Canada, in 
WCA, took that approach: "The situation of workers and dependants here is no way analogous to those listed in 
s.15(1)[...]".(p.924) The Supreme Court was therefore indicating that differential treatment based on employment 
status, as that status limits injured employees ability to bring tort actions, is not a form of discrimination analogous 
to those specifically enumerated in ss.15(1).

30  The Plaintiff claims that the situation in this case is different as the Act did not provide for non-economic loss. 
This is an interesting argument. As in the case before me, where there is no provision for non-economic loss, the 
difference in treatment between an employee using tort action and one only receiving compensation under the Act 
may be greater than in the case of WCA. The Defendants argue that the Supreme Court would have come to the 
same conclusion even if there had been no non-economic rights included in the Newfoundland Act. I must agree. 
The Supreme Court in that case said that the group was not analogous. And I believe that even if the Act does not 
compensate for non-economic loss, the Supreme Court decision still prevails: employees injured during the course 
of their employment are not in a situation analogous to those grounds enumerated in ss.15(1). The group does not 
fall under ss.15(1) pursuant to the Supreme Court analysis in Andrews as it has not been one who has historically 
been discriminated against.

31  In the event that the situation was analogous, the next step would be to examine if discrimination has occurred. 
This point was dealt with by the Court in Medwid. The Ontario High Court Judge stated that this level of analysis 
was to
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determine whether the disadvantage is "so unfair as to be discriminatory, having regard to the purpose 
and effect of the legislation". Is the disadvantage so "invidious" or "unfair" or "irrational" as to be 
discriminatory? (p.287)

32  The Judge answered

"any disadvantage to the applicant is not so unfair as to be discriminatory. The "disadvantage" is 
accompanied by the advantages of immediate payment of benefits by the board on a no fault basis. 
The disadvantage is neither "invidious" nor "unfair".(p.287-8)

33  In his view, the legislation was fair and equitable. It may treat individuals unequally but the differentiation did not 
constitute discrimination. The loss of a right to sue has been balanced by the advantages of the Act such as quick 
payments and no fault coverage. I agree with the decision of the Court in this case. Almost immediate payments 
and no judicial delays, no contributory negligence, and absolute liability are advantages that overcome any 
disadvantage of not being able to sue. The Act is not discriminatory and I believe that ss.15(1) has not been 
violated.

SECTION 7 OF THE CHARTER

(A) Defendants' Arguments

34  The Defendants also claim that s.12 of the GECA does not violate s.7 of the Charter which provides:

 7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof 
except in accordance with the principles of fundamental justice.

35  The Defendants rely on the Alberta Court of Appeal decision in Budge, which stated that prohibition on an 
injured employee's ability to sue in tort involved a prohibition on a

...pure economic claim and a pure property right.[...] it perhaps could be said (although I do not agree) 
that the claim is primarily economic with perhaps some type of mental and/or psychological component. 
In any event it is not an economic right "fundamental to human life or survival".(p.6-7)

36  The authorities concerning the validity of statutory prohibitions against an employee suing his or her employer, 
once the employee has received compensation for an injury, indicate that these provisions should be upheld. 
Section 12 of the GECA has not been subjected to a Charter challenge, however, based on Budge and Re Terzian 
and Workmen's Compensation Board (1983), 42 O.R. (2d) 144 (Div.Ct) ("Re Terzian"), it would appear that s.12 
does not offend s.7.

(B) Plaintiff's Arguments

37  In Budge, the Alberta Court of Appeal stated that legislative scheme of workers' compensation did not violate 
s.7, and operated much like insurance not barring all recourse:

The foregoing should be read in context. It has to do with the statute which replaces common law 
liability with a special scheme of compensation much like insurance. So it does not bar all recourse. It 
does not pardon or legalize tortious conduct, still less deliberate conduct. In a different case with 
different facts outside that context, different Charter considerations might apply.(p.10)

38  In a different case with different facts outside this context, the Plaintiff submits that different considerations 
might apply. While the Court in Budge favoured the proposition that damages for loss of bodily integrity were of the 
nature of a "pure economic claim" and accordingly not protected by s.7, it is submitted by the Plaintiff that the loss 
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of bodily integrity from which arises the claim is not a "pure economic claim", but relates to the issue of bodily 
integrity so as to be protected under the Charter.

39  In conclusion, the Plaintiff submits that s.12 of the GECA is on a significantly different footing from the 
provisions analyzed in Budge. The provision in the GECA offends the rights included within s.7 of the Charter. 
Accordingly, the Plaintiff believes it's suit should be allowed to proceed.

(C) The Court's Findings on s.7 Charter Violation

40  The s.7 issue has mainly been decided on the grounds that a civil right to sue is a proprietary right not protected 
by any sections of the Charter. This approach of "fundamental freedom/right" was first established in Re Terzian. 
The Ontario Divisional Court found that prohibition provisions baring injured employee lawsuits did not infringe s.7. 
The Court in this case stated:

we are all of the view that the right to bring an action for damages in the circumstances of this case is 
not a matter that falls within the meaning of "security of the person" as those words are found in s.7 of 
the Canadian Charter of Rights and Freedom.(p.145)

41  The British Columbia Court of Appeal also adopted such an approach in Whitebread v. Walley et al. (1988), 51 
D.L.R. (4th) 509 (B.C.C.A.), ("Whitebread") (The appeal on the issue of s.7 was dismissed from the Bench by the 
Supreme Court of Canada). Although the Canada Shipping Act was in question, Madame Justice McLachlin 
analyzed the spectrum of protection of s.7 of the Charter. At one end, she states, s.7 is meant to protect the 
physical liberty of individuals from abusive detention, etc. At the other end of the spectrum, it appear that purely 
economic claims are not within the purview of s.7. (p.520)

42  In the middle, she says, lies the economic but also psychological liberty and security of the person. The 
arguments put forward by counsel in Whitebread, which could be put forward in this case, was that a claim for an 
economic interest which is founded on a deprivation of life, liberty or security of person falls within s.7 of the 
Charter. Furthermore, counsel put forward that a limitation on liability also restricts liberty and security to pay for all 
proper care that may be required because of the injuries. (p.520-1)

43  The Court disagreed with both of these arguments. Madame Justice McLachlin affirmed that they would imply 
an expansion of the meaning of the wording in s.7. It would make that section applicable to all property interests. 
Deprivation of life and security was caused by the accident, not the Act. (p.521)

44  The Alberta Court of Appeal in Budge adopted the reasoning of the decision in Whitebread. The Alberta Court 
extended the notion that economic interests are not covered under s.7, from a scenario involving a limitation of the 
quantum of damages that may be recovered via lawsuit (Whitebread), to a situation where an absolute bar on the 
resort to a lawsuit exists. It found that the Alberta provision did not violate s.7 of the Charter. The Alberta Court of 
Appeal in Budge further stated that a right to sue was purely economic in nature which was not "fundamental to 
human life or survival"(p.7). Any mental trauma which may affect the security of the person comes from the 
accident, not the type of redress which may be accorded.

45  Although the facts of these cases may vary, the position of the Courts on the application of s.7 of the Charter 
does not. As in these cases cited above, the right to sue is not included within the rights of s.7 and therefore, I 
believe that no Charter violation has occurred.

CONCLUSION:

46  The first question as to whether or not the provision of the Worker's Compensation Act bar an employee from 
further action against its employer can easily be answered in the affirmative. As far back as 1951 in Oakes v. R., 
[1951] Ex.C.R. 133, Cameron J. recognized that an employee entitled to compensation under the GECA would 
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have no other recourse against the Queen. Not only the parties seem to agree on the issue but similar provisions in 
other provinces reflect that same point of view. The language is clear, the employee cannot sue his or her employer 
if it receives any compensation under the Act.

47  Such prohibition is only a small setback compared to the advantages offered by the GECA. Section 12 of the 
Act does not violate ss.15(1) nor s.7 as the position of the workers does not constitute a ground analogous to those 
enumerated in ss.15(1) and as the right to sue is not included within s.7 of the Charter. It is therefore not necessary 
to elaborate on s.1 of the Charter.

48  The question of law submitted herein will therefore be answered:

 1. Part (i) in the affirmative; and

 2. Part (ii) in the negative.

49  The order will be given accordingly. No order as to costs.

JOYAL J.

ORDER

UPON MOTION FOR DETERMINATION of the following question of law concerning a Charter violation in the 
Workers' Compensation scheme whereby a beneficiary is barred from initiating a tort action against his or her 
employer:

(i) whether section 12 of the Government Employees Compensation Act, R.S.C.1985, c.G-5, as 
amended, and section 9 of the Crown Liability Act, R.S.C. 1985, c.C-50, as amended, act as 
bar to any claim, action, or proceeding, arising out of injuries suffered by the plaintiff on or 
about the 4th day of November, 1989, brought by the plaintiff against Her Majesty the Queen 
or any officer servant, or agent of Her Majesty the Queen?

(ii) if sub-question (i) can be answered in the affirmative, is the bar on the claim brought by the 
plaintiff against Her Majesty the Queen or any officer, servant or agent of Her Majesty the 
Queen removed because the aforementioned prohibition provisions are of no force and effect 
on the basis that they are inconsistent with the Constitution Act, 1982 because of an 
inconsistency with ss.15(1) and s.7 of the Charter, which is not justified under s.1 of the 
Charter?

THE COURT HEREBY DETERMINES Part (i) in the affirmative and Part (ii) in the negative. No order as to costs.

End of Document
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ENDORSEMENT 

Nature of the Motions 

[1] The Defendant, The Workplace Safety and Insurance Board (“the WSIB”) moves to 

have the pleading of the Plaintiff, Dr. Brenda Steinnagel (“Dr. Steinnagel”) struck and the 

action dismissed against it pursuant to Rule 21 of the Rules of Civil Procedure, R.R.O. 1990, 

Reg. 194, on the ground that it discloses no reasonable cause of action. In the alternative, the 

WSIB moves to strike certain parts of the Amended Statement of Claim for being scandalous, 

incapable of proof or immaterial to the action. 

[2] The Defendant, Workplace Health & Cost Solutions (“WHCS”) also moves to strike 

portions of Dr. Steinnagel’s pleading for the same reasons. In the alternative, WHCS requests 

that particulars of certain portions of the pleading be ordered to be provided. 

[3] Dr. Steinnagel resists both motions.  

[4] These motions were heard together.  The background and issues raised by the parties 

therefore will be dealt with together to the extent that is appropriate.  
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Background 

[5] Dr. Steinnagel has claimed wrongful termination of her contract of employment with 

WHCS.  According to her Statement of Claim, Dr. Steinnagel was employed by WHCS from 

September 2012 to April 2015 as a medical physician consultant.    

[6] WHCS is a corporation which delivers corporate health and claims management 

programs to clients. During the period of Dr. Steinnagel’s employment, WHCS had a contract 

with the WSIB to provide external medical consultants to assist the WSIB’s case managers in 

their adjudication of claims filed by workers to determine eligibility for benefits.   Dr. 

Steinnagel’s primary function at WHCS was to provide external medical opinions to the WSIB. 

[7] On July 31, 2015, Dr. Steinnagel delivered a Statement of Claim in which she not only 

alleges wrongful dismissal and breach of contract as against WHCS, she also alleges economic 

torts, conspiracy and fraudulent conduct as against both defendants and claims damages from 

them.  In essence, she claims that the defendants orchestrated the termination of her contract for 

an unlawful purpose in furtherance of their pattern of conduct of pressuring physicians to alter 

their medical opinions in order to deny claimants’ benefits. 

[8] The WSIB and WHCS have each served demands for particulars to which Dr. 

Steinnagel has responded. 

[9] After WHCS served her with its Notice of Motion with respect to this motion, Dr. 

Steinnagel has proceeded to serve an Amended Statement of Claim.  

[10] Among the complaints of the defendants about the Statement of Claim is a submission 

that the allegations of “fraud on the public” in it are incapable of being proven, are scandalous 

and ought to be struck.  They also argue that Dr. Steinnagel’s pleading does not contain the 

elements necessary to prove fraud or the economic torts claimed. 

[11] The moving parties further submit that the claim of conspiracy is not supported by 

adequate particulars.  As it presently stands, they argue that the claim for conspiracy does not 

assert the necessary facts to make out the elements of that cause of action. 

[12] It is argued on Dr. Steinnagel’s behalf that the Statement of Claim pleads facts that 

adequately support all of the causes of action pleaded and its contents conform with the rules of 

pleading. 

Issue and Discussion  

[13] Is it plain and obvious that the Statement of Claim discloses no reasonable cause of 

action and therefore the action cannot succeed? Alternatively, should further particulars be 

ordered to be provided? 

[14] It is now trite law that the contents of a pleading are to be considered as true for the 

purposes of motions of this nature.  The pleading is to be read very generously with allowance 
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for inadequacies due to drafting deficiencies.  To strike a claim for failing to disclose a cause of 

action, it must be plain and obvious that the impugned portions of the Statement of Claim 

disclose no reasonable cause of action and the action is therefore doomed to fail (see: Odhavi 

Estate v. Woodhouse, [2003] 3 S.C.R. 263).   

[15] The specific elements of a particular cause of action need not be explicitly alleged 

provided the facts supporting such elements are pleaded.  Further, the court should not at the 

pleadings stage dispose of matters of law that are novel or not fully settled in the jurisprudence.                                                                                

[16] Although a pleading may be struck if it may prejudice or delay the fair trial of the 

action, is scandalous, frivolous or vexatious, or is an abuse of the process of the court, such 

relief should be granted only in the clearest of cases (see: Kang v. Sun Life Assurance Co. of 

Canada, 2011 ONSC 6335).  

[17] Reading the Statement of Claim generously as the law requires, I consider that it is not 

plain and obvious that the causes of action advanced have not been reasonably disclosed.   

[18] The elements of unlawful interference with economic relations are not in dispute.  

Conduct is unlawful if it would be actionable by the third party or would have been actionable 

if the third party had suffered loss as a result of it.  A court need not inquire into whether the 

third party suffered loss as a result of this unlawful conduct.  Threatening to breach a contract 

with a third party can satisfy the unlawful means element of the tort.  So long as the pleadings 

or the particulars set out conduct that would constitute unlawful means, it is not necessary to 

state which unlawful conduct is relied on for the purpose of the tort. 

[19] The Statement of Claim describes the parties and their relationship to each other and 

pleads, both explicitly and implicitly, that there was an agreement between WSIB and WHCS 

to unlawfully terminate Dr Steinnagel.   It pleads that WHCS and WSIB conspired to terminate 

Dr. Steinnagel from her employment as a reprisal and punishment for her refusal to participate 

in their fraud on the public.  The intention of this agreement was to injure Dr. Steinnagel. 

[20] Contrary to WSIB’s submission that Dr. Steinnagel has not pleaded a link between her 

termination and WSIB’s threat to stop using WHCS if Dr. Steinnagel continued to do 

assessments, the pleadings allege the following facts, (all presumed to be true for the purposes 

of this motion): 

 WSIB threatened to stop sending work to WHCS if Dr. Steinnagel continued to 

do assessments; 

 WSIB deliberately manufactured criticisms in order to punish Dr. Steinnagel 

and/or to drive her out of employment; 

 WSIB and WHCS had meetings that were of a punitive nature, following which 

(i) changes were made to Dr. Steinnagel’s working conditions and (ii) 

manufactured criticisms about the quality of Dr. Steinnagel’s work became 

commonplace; 
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 WSIB attempted to drive Dr. Steinnagel out of her job; 

 WSIB made an illegal and improper request to WHCS to terminate Dr. Steinnagel 

as punishment for refusing to adjust her opinion. 

[21] The Statement of Claim also alleges that the wrongful termination of Dr. Steinnagel’s 

employment contract was caused by WSIB’s conduct, in that: 

 WHCS was feeling pressure being applied by WSIB; 

 WHCS told Dr. Steinnagel that she was at risk of jeopardizing the WSIB contract; 

 The president of WHCS told Dr. Steinnagel via email that WHCS had no choice 

but to abide by WSIB’s request to terminate her. 

[22] The Statement of Claim alleges that the defendants acted in concert and with a common 

purpose.  It alleges that WSIB communicated the policy of denying claims to injured workets to 

WHCS, both WSIB and WHCS asked Dr. Steinnagel to reconsider her opinion, WSIB and 

WHCS began a coordinated campaign to try to force her to quit her job as a result of her refusal 

to do so, and WHCS finally terminated Dr. Steinnagel at the request of WSIB. 

[23] The Statement of Claim and Dr. Steinnagel’s Response to Demand for Particulars allege 

the following in furtherance of the defendants’ agreement to unlawfully terminate Dr. 

Steinnagel: 

 WSIB and WHCS repeatedly pressured Dr.  Steinnagel to reconsider her opinion; 

 WHCS had its medical director rewrite Dr. Steinnagel’s report and attempted to 

coerce her into signing the false opinion under her own name; 

 The Project Manager of WHCS made an implicit threat to Dr. Steinnagel, asking 

if she “valued the WSIB contract” and warning her that there could be further 

“punitive discussions;” 

 WSIB and WHCS began a campaign to try to force Dr. Steinnagel to quit her job 

as a result of her refusal to change her medical opinion.  WSIB began making 

unwarranted criticisms of her work on unrelated files.  Following a meeting with 

WSIB, WHCS began altering Dr. Steinnagel’s work arrangements; 

 WSIB told WHCS to termine Dr. Steinnagel; 

 Following the improper and illegal request by WSIB, the president of WHCS 

terminated Dr. Steinnagel by phone; 
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 WSIB’s medical manager was aware that Dr. Steinnagel’s competence was of the 

highest level and that the only reason for demanding her termination was to 

promote WSIB’s financial interests. 

[24] The Statement of Claim further alleges that the defendants knew or ought to have 

known that their actions, directed at Dr. Steinnagel in furtherance of their unlawful agreement 

to procure false medical reports and wrongfully deny benefits, would cause harm to Dr. 

Steinnagel. 

[25] In my view, the torts of unlawful interference with economic relations and inducing 

breach of contract are thereby sufficiently pleaded.  The Statement of Claim alleges that WHCS 

breached its contract with Dr. Steinnagel in furtherance of its agreement with WSIB.  The 

pleadings allege conduct that was unlawful by virtue of its allegedly fraudulent nature: the 

procurement of false medical reports to be relied on to deny claims.  WHCS is also alleged to 

have encouraged Dr. Steinnagel to breach her duty of impartiality and her professional 

obligations in that same regard to maintain the standards of the medical profession expected of 

her, all of which is said to be unlawful conduct. I therefore consider that Dr. Steinnagel has 

sufficiently pleaded the elements of unlawful act conspiracy.  It is not plain and obvious that 

the causes of action pleaded have no chance of success such that they should be struck. 

[26] The pleadings allege that WSIB and WHCS knowingly procured false reports which 

claimants, WSIB decision makers, and appellate decision makers relied on to the potential 

detriment of injured workers.   As mentioned, the truth of all of these allegations must be 

accepted for the purpose of these motions at the preliminary pleadings stage.  

[27] The allegations of fraudulent conduct are relevant to the context of Dr. Steinnagel’s 

dismissal.  This conduct may justify an award of or increase the quantum of punitive damages, 

and the fraud may constitute unlawful conduct for the purposes of unlawful act conspiracy and 

unlawful interference with economic relations.  The assertion of these allegations will not 

impair a fair trial (see: Alleslev-Krofchak v. Valcom Ltd., 2010 ONCA 557). 

[28] I agree with the moving parties that there is no stand-alone tort of “fraud on the public”.  

However, this language is used in support of the other claims as pleaded and not in an effort to 

set up a claim for damages on any separate basis.  I do not consider the assertions to be 

scandalous, such that they should be struck. 

[29] For these reasons, the motions are dismissed. 

[30] An Amended Statement of Claim has been delivered.  Therefore, I consider it is 

appropriate to defer any issue of the need for further particulars.  This disposition is without 

prejudice to the bringing of any motions in that regard by any party that may be deemed 

advisable. 

[31] This disposition is likewise without prejudice to the ability of any of the parties to seek 

to determine the action on a motion for summary judgment at an appropriate stage. 
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Costs  

[32] If the subject of costs cannot be agreed upon, written submissions may be delivered on 

behalf of Dr. Steinnagel within 30 days of today’s date, and by the defendants within 20 days 

thereafter. 

 

 

 

 

 
Stewart J. 

 

 

Date: April 13, 2016 
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INTRODUCTION 

[1] The petitioner seeks judicial review of two decisions issued by the Workers’ 

Compensation Appeal Tribunal (“WCAT”) that concern the calculation of a pension 

awarded to him as a result of back injuries caused by a work related accident. The 

first decision was issued on May 30, 2006 (No. 2006-02312) and the second 

decision, which was a reconsideration of the original decision, was issued on 

October 8, 2009 (No. 2009-02631). 

[2] The petitioner claims the WCAT decisions are patently unreasonable and, as 

a consequence, seeks an order setting aside the decisions and an order remitting 

the question of his pension entitlement to a differently constituted WCAT panel for a 

hearing de novo. In addition, the petitioner seeks a declaration that Rehabilitation 

Services and Claims Manual, Vol. II, Policy Item 40.00 (“Policy #40.00”) adopted by 

the Workers’ Compensation Board (“WCB”) is ultra vires its enabling legislation and 

is thus of no force and effect. 

ISSUES 

[3] The petitioner’s application for judicial review raises three broad issues: 

1. Did WCAT err when it refused to make a functional impairment award 

for loss of motion in the petitioner’s lumbar spine under s. 23(1) of the 

Workers Compensation Act, R.S.B.C. 1996, c. 492 [Workers Compensation 

Act]? 

2. Is Policy #40.00 unlawful? 

3. Did WCAT fail to act fairly in all of the circumstances by failing to 

provide adequate reasons? 

LEGISLATIVE SCHEME  

[4] The Workers Compensation Act establishes a no fault insurance scheme to 

compensate workers injured in the course of their employment in substitution for the 
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common law right of action against their employer. The overall purpose of the 

Workers Compensation Act is to provide generous coverage to employees for 

workplace injuries. The Workers Compensation Act provides that benefits for injuries 

may either be for a temporary disability or for a permanent disability. Sections 29 

and 30 of the Workers Compensation Act address benefits for temporary disabilities 

and ss. 22 and 23 deal with permanent disability awards. It is an award for 

permanent partial disability under s. 23 of the Workers Compensation Act that is in 

dispute in this proceeding. 

[5] There are two ways of calculating a permanent partial disability award under 

s. 23 of the Workers Compensation Act. Section 23(1) provides for a functional 

impairment test that does not take into account actual loss of earnings experienced 

by the worker. The award is based solely on impairment of earning capacity from the 

nature and degree of injury. This approach is referred to as a “loss of function” or 

“functional impairment” award. Section 23(1) is designed to reflect the average 

impairment of earning capacity of an average worker with a similar disability. The 

impairment is expressed as a percentage of disability and pursuant to s. 23(2) of the 

Workers Compensation Act, the WCB has created a rating schedule of percentages 

of impairment that relate to specific types of injuries. This rating scale expresses the 

degree of disability for a specific type of injury or loss as a percentage of the degree 

of disability experienced by a totally disabled person. 

[6] A second approach to disability valuation and compensation is provided in 

s. 23(3) of the Workers Compensation Act. Section 23(3) calculates permanent 

partial disability awards based on the difference between the worker’s average pre-

injury earnings and his or her average post-injury earnings or what he or she could 

earn in a suitable occupation post-injury. This “loss of earnings” method of 

calculating a disability award can only be used by the WCB if the worker’s 

circumstances meet the pre-conditions described in s. 23(3.1) and (3.2) of the 

Workers Compensation Act: 

23 (3.1) A payment may be made under subsection (3) only if the Board 
determines that the combined effect of the worker’s occupation at the time 
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of the injury and the worker’s disability resulting from the injury is so 
exceptional that an amount determined under subsection (1) does not 
appropriately compensate the worker for the injury. 

 (3.2) In making a determination under subsection (3.1), the Board must 
consider the ability of the worker to continue in the worker’s occupation at 
the time of the injury or to adapt to another suitable occupation. 

Put another way, an award based on “loss of earnings” may only be made when the 

combined effect of the worker’s occupation and disability is so exceptional that a 

s. 23(1) “loss of function” award does not appropriately compensate for the injury. 

[7] Pursuant to s. 82 of the Workers Compensation Act, the WCB board of 

directors (“Board”) is required to establish policies for the WCB that address 

compensation, assessment, rehabilitation, and occupational health and safety. 

Sections 99(2) and 250(2) of the Workers Compensation Act stipulate that these 

policies are binding upon the WCB and WCAT. Section 251 of the Workers 

Compensation Act establishes a process through which WCAT may refer a policy to 

the Board for a determination as to whether it should continue to bind them. Where a 

WCAT panel decides a policy is a patently unreasonable interpretation of the 

Workers Compensation Act, the issue is referred to the Chair of WCAT for 

determination. The Chair must then refer the issue to the Board if he or she agrees 

with the WCAT panel decision. 

[8] Policy #40.00 is one of the Board’s policies in dispute in this proceeding. 

Policy #40.00 describes the mandatory procedure and criteria for applying s. 23(3) 

and s. 23(3.2) of the Workers Compensation Act when determining whether the 

earnings method should be used to assess a worker’s partial disability award. This 

policy has been amended by the Board since the WCAT decisions under review in 

this proceeding were issued; however, the amendments have no impact on the 

issues raised in this proceeding. 

[9] The relevant portions of Policy #40.00 are as follows: 

Section 23(3) is a discretionary provision that establishes rules for 
compensating a worker for a permanent partial disability in exceptional 
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circumstances. Section 23(3) is only applied where the test set out under 
section 23(3) and (3.1) is met. 
This test requires that the Board determine whether the combined effect of a 
worker’s occupation at the time of injury and a worker’s disability resulting 
from the injury is so exceptional that an amount determined under section 
23(1) does not appropriately compensate the worker for the injury. 
Occupation is broadly defined as a collection of jobs or employments that are 
characterized by a similarity of skills. 
...While a worker may experience a loss of earnings as a result of a work 
injury, that fact alone is not sufficient to meet the test... 
The following is a list of criteria that must be considered under section 23(3) 
and (3.1). Each of these criteria must be satisfied in order for a worker to be 
assessed under section 23(3). 

•  The occupation at the time of injury requires specific skills which are 
essential to that occupation or to an occupation of a similar type or 
nature; 

•  As a result of the compensable disability, the worker is no longer able 
to perform the essential skills needed to continue in the occupation at 
the time of injury or in an occupation of a similar type or nature; 

•  The effect of the compensable disability is that the worker is unable to 
work in his or her occupation or in an occupation of a similar type or 
nature, or to adapt to another suitable occupation, without incurring a 
significant loss of earnings. 

... 
In all cases, the Board must determine if, following recovery from a work 
injury, a worker is either able to return to the occupation at the time of injury 
or to adapt to another suitable occupation. This determination includes 
consideration of both the worker’s transferable skills and the worker’s post-
injury functional abilities. In the vast majority of cases a worker’s entitlement 
to a permanent partial disability award is determined under the section 23(1) 
method... 
However, in exceptional cases, the amount determined under section 23(1) 
may not appropriately compensate a worker. In these cases, medical 
evidence confirms that the work injury makes it impossible for a worker to 
continue in the occupation at the time of injury or in an occupation of a similar 
type or nature. In addition, the worker is considered unable to adapt to 
another suitable occupation without incurring a significant loss of earnings 
due to the work injury. 

[10] The relevant portions of Practice Directive #C6-2, which provides a non-

binding interpretation of Policy #40.00, are as follows: 

As provided in Policy item #40.00, an occupation is broadly defined as a 
collection of jobs or employments that are characterized by a similarity of 
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skills. Policy item #40.00 states that “skills” are defined in this context as the 
learned application of knowledge and abilities. 
A worker’s pre-injury occupation is identified by considering jobs that share 
similar, but not necessarily identical, duties, responsibilities, physical 
requirements, training and/or education requirements. 
Nationally or provincially recognized methods of occupational classification 
may be used to assist in identifying the worker’s time of injury occupation. ... 
the National Occupational Classification System (“NOC”) can be a useful tool 
in categorizing a specific job or employment into occupational grouping. 
Generally, a worker’s occupation may be identified by choosing the “Unit 
Group” or four digit/five digit occupation code that best encompasses the 
characteristics of the worker’s pre-injury job. 

[11] Once the pre-injury occupation is identified by use of the NOC code, the 

claims adjudicator must determine the essential skills required for the occupation. It 

is normally the vocational rehabilitation consultant that determines the essential 

skills of a particular occupation and the various jobs within each occupation. The 

claims adjudicator is then required to determine if the worker is no longer able to 

perform the essential skills of the pre-injury occupation. Practice Directive #C6-2 

sets out the test as follows: 

... the medical evidence must confirm that the work injury makes it impossible 
for the worker to continue in the pre-injury occupation or in a similar 
occupation. In practice, this means that there are no jobs in the pre-injury or 
similar occupation grouping where it would be medically possible for the 
worker to perform the essential skills. 

[12] If the claims adjudicator determines that it is medically impossible for the 

worker to return to his pre-injury occupation or a similar occupation, he or she must 

then go on to determine if the worker can adapt to another suitable occupation 

without a significant loss of earnings. To determine suitable occupations, the claims 

adjudicator is directed to consider whether the worker has, or could reasonably 

acquire, the necessary skills that the occupation requires based on the worker’s 

transferable skills, education and training, prior work experience, and post-injury 

functional capacities.  

[13] Finally, if all of these criteria are satisfied, the claims adjudicator must 

determine if there is a significant loss of earnings as a result of the compensable 
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injury. The WCB recognizes that a significant loss of earnings occurs when the 

difference between the worker’s post-injury earnings and the amount of a “loss of 

function” award under s. 23(1) of the Workers Compensation Act is at least 25%. 

[14] Policy #39.00 is another policy created by the Board pursuant to their 

authority under s. 82 (1) of the Workers Compensation Act. This policy, in 

conjunction with the schedule of percentages of impairment created by the board of 

directors pursuant to s. 23(2) of the Workers Compensation Act, governs the 

assessment of permanent partial disability awards under s. 23(1). Policy #39.00 

says that the percentage of disability determined for a worker’s condition under 

s. 23(1)(a) of the Workers Compensation Act reflects the extent to which a particular 

injury is likely to impair his or her ability to earn in the future. This assessment is to 

reflect such factors as short term fluctuations in the compensable condition; reduced 

expectations for promotion; restrictions in future employment; reduced capacity to 

compete in the labour market; and variations in the labour market. 

[15] While s. 23(1) of the Workers Compensation Act is a mandatory provision, the 

use of a schedule of percentages for particular injuries and disabilities is 

discretionary. In regard to the exercise of this discretion, Policy #39.10 directs the 

claims adjudicator as follows: 

The Schedule is a set of guide-rules, not a set of fixed rules. The Board 
officer in Disability Awards is free to apply other variables in arriving at a final 
award; but the “other variables” referred to means other variables relating to 
the degree of physical or psychological impairment, not other variables 
relating to social or economic factors, nor rules (including schedules and 
guide-rules) established in other jurisdictions. In particular, the actual or 
projected loss of earnings of a worker because of the disability is not a 
variable which can be considered. 

[16] In this case, the petitioner’s injury involves his lower back and the question is 

whether the injury caused a loss in his range of motion. The schedule of injury 

percentage disabilities expressly includes spinal injuries and there are percentages 

for loss of range of motion and for anatomic or surgical impairment of the spine. The 

maximum percentage for loss of range of motion in the lumbar spine is 4%.  This 

means that a “loss of function” award under s. 23(1), for example, is designed to 
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reflect that the worker is 4% as disabled as a totally disabled person. Compensation 

under s. 23(1) would thus be 4% of 90% of the worker’s average net earnings. 

[17] Policy #39.02 describes the circumstances in which a worker may receive an 

award for chronic pain that is a consequence of his injury. The policy defines chronic 

pain as, “pain that persists six months after an injury and [is] beyond the usual 

recovery time of a comparable injury.” Chronic pain is also divided into two 

categories: (1) specific chronic pain with a clear medical cause; and (2) non-specific 

chronic pain that exists without a clear medical reason. Lastly, it is only chronic pain 

that is disproportionate to the associated objective physical or psychological 

impairment that will be compensated independently of the physical limitations 

caused by the injury. Policy #39.02 defines disproportionate pain as, “significantly 

greater than what would be reasonably expected given the type and nature of the 

injury or disease.” 

BACKGROUND 

[18] From 1994 until February 19, 2004, the petitioner worked as a steel 

fabricator. On that date, while in the employ of Ellett Industries, the petitioner 

suffered an injury to his lower back while moving a 150 pound plate at work. The 

WCB accepted the petitioner’s claim for benefits pursuant to s. 29 of the Workers 

Compensation Act for low back strain and a disc protrusion at L5-S1. Between 

February 20, 2004 and October 24, 2004, the WCB paid the petitioner temporary 

total disability benefits of $741.05 per week based on his earnings at the time of the 

accident. In September 2004, the petitioner was sponsored by the WCB in an 

occupational rehabilitation program. At the conclusion of the program the staff 

considered a return to work with limitations was possible; however, the petitioner no 

longer had a job to go back to. He was discharged from the rehabilitation program 

on October 12, 2004 as fit to return to work with limitations. While he did not meet 

his pre-injury job demands, the petitioner was considered to be approaching 

maximum gains in his recovery. 
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[19] Effective October 26, 2004, WCB determined that the petitioner’s medical 

condition had reached a plateau and he was assessed for a permanent partial 

disability award pursuant to s. 23 of the Workers Compensation Act. On March 14, 

2005, a disability awards officer (Ms. Blackwell) issued a decision with respect to the 

petitioner’s disability pension entitlement. In her letter decision, Ms. Blackwell 

indicated that the petitioner had been accepted for two permanent conditions: L5-S1 

disc protrusion and chronic pain. Ms. Blackwell explained that loss of function was 

the mandatory method of assessing permanent partial disability awards and that she 

had determined, based on the December 15, 2004 assessment by Dr. Ragheb, the 

WCB Disability Awards Medical Advisor, that the petitioner was entitled to a pension 

award equal to 2.5% of total disability. This award resulted in a lump sum payment 

of $12,443.35. 

[20] Ms. Blackwell advised the petitioner that he was entitled to a pension award 

under s. 23(1) of the Workers Compensation Act, which was based solely on the 

extent to which a functional impairment is likely to impair a worker’s ability to earn in 

the future. The alternative method of calculating a permanent partial disability award 

based on loss of earnings pursuant to s. 23(3) and (3.1) of the Workers 

Compensation Act was found to be inapplicable to the plaintiff’s circumstances for 

the reasons set out at p. 2 of Ms. Blackwell’s letter decision: 

Your entitlement to a permanent partial disability award has been assessed 
and granted under Section 23(1) of the Act. This percentage of disability 
reflects the extent to which a particular injury is likely to impair your ability to 
earn in the future. Section 23(3.1) of the Act provides that only where the 
combined effects of the occupation at the time of the injury and the disability 
resulting from the injury are so exceptional, will this not be considered the 
appropriate compensation. Rehabilitation Services and Claims Manual, Vol. 
II, Policy Item 40.00 outlines the three criteria required to satisfy that test. 
Attached is a memo dated [sic] which outlines the determination that the 
criteria have not been met. Therefore, the award assessed under Section 
23(1) of the Act is the appropriate compensation for the permanent effects of 
your injury. An assessment under Section 23(3) of the Act will not be 
undertaken. 

[21] The memo attached to Ms. Blackwell’s letter decision that contains the 

underlying basis for the partial disability award is dated February 25, 2005. This 
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memo summarized the petitioner’s complaints and his self-assessment of the 

functional impairments caused by the back injury. Ms. Blackwell also summarized 

Dr. Ragheb’s findings and the observations of other medical health professionals 

who had examined and assessed the petitioner’s disability. After reviewing the 

expert reports, Ms. Blackwell concluded that the petitioner’s injury was not causing a 

restricted range of motion in his lower back and that the pain symptoms he 

experienced could only be characterized as chronic pain. Although Ms. Blackwell 

concluded the petitioner’s pain symptoms were exaggerated and inorganic in nature, 

she somewhat inconsistently awarded him a pension based on chronic pain 

symptoms pursuant to Rehabilitation Services and Claims Manual (RSCM) Vol. II, 

Policy 30.02 (Policy #39.02) at p. 3: 

Dr. Ragheb reported multiple inconsistencies including nonorganic tests 
which reportedly produced severe low back pain. I note either through 
voluntary or involuntary protective guarding, Mr. Jozipovic self-limits during 
range of motion testing of his lumbar spine as he is fearful of re-injury and 
movement. As a result, I am unable to calculate impairment with the 
Permanent Disability Evaluation Schedule as range of motion of the lumbar 
spine is not a true reflection of Mr. Jozipovic’s abilities or functional 
impairment. 
Chronic pain has been accepted as a permanent condition under this claim, 
and is considered under Policy 39.02 ... I classify this under item 4(b)(ii) 
Specific and Non-Specific Pain – Disproportionate to the impairment. 

[22] Chronic pain is compensable at a flat rate of 2.5% of total disability provided 

the worker has pain, which meets the following test: “pain that is significantly greater 

than what would be reasonably expected given the type and nature of the injury or 

disease.” 

[23] The underlying basis for Ms. Blackwell’s decision to deny the petitioner a 

pension based upon the criteria in s. 23(3.1), as opposed to the “loss of function” or 

functional impairment method of assessment defined in s. 23(1), is contained in a 

memo dated March 3, 2005, which was also attached to her letter decision. In this 

memo Mr. Kramar, a claims adjudicator in the Disability Awards Department, applied 

s. 23(3.1) and s. 23(3.2) of the Workers Compensation Act, as interpreted by Policy 
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#40.00, and determined that the petitioner failed to meet the mandatory criteria for a 

pension award (as quoted above). 

[24] As outlined above, “occupation” is defined by Policy #40.00 as, “a collection 

of jobs or employments that are characterised by a similarity of skills.” The primary 

guide used to determine the occupation of the worker is the National Occupational 

Classification System (“NOC”). The NOC four digit code that best encompasses the 

employment of the worker at the time of the injury is used to identify the occupation. 

Because the petitioner was a steel fabricator, Mr. Kramar chose NOC Code 7263 - 

Structural Metal and Plate Work Fabricators and Fitters. There are 88 jobs within this 

four digit occupational code.  Mr. Kramar then determined that jobs within Code 

7263 met the first Policy #40.00 criteria: the occupation requires essential special 

skills. 

[25] Turning to the second criteria, Mr. Kramar concluded that the petitioner was 

not disabled from performing the essential skills required by his occupation or a 

similar occupation. While Mr. Kramar concluded that the limitations on the 

petitioner’s functional mobility that were accepted by the WCB had an impact on his 

ability to return to full time employment in his pre-accident job, he could still perform 

the essential functions of other jobs within the occupation defined by NOC Code 

7263 or similar occupations. Thus the second criteria described in Policy #40.00 was 

not satisfied and the inquiry was terminated. As Mr. Kramer says at p. 5 of his 

memo: 

... In this case the NOC Code 7263 notes that similar occupations would 
include welders and related machine operators, 7265. The physical activity 
rating for this position is light. This would be within the worker’s limitations. 
Consequently, as the worker retains his essential skills to perform the 
occupation or an occupation of similar type or nature, given the benefit of the 
Vocational Rehabilitation Consultant’s input regarding this worker’s overall 
presentation including his transferrable skills, etc., I must conclude that he 
could perform any number of jobs within the occupation or an occupation of a 
similar type or nature and his compensable disability would not limit him from 
applying his skills. 
... Consequently, I find that the combined effects of the disability and the 
occupation at the time of the injury are not so exceptional as to warrant 
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consideration under Section 23(3.1) of the Act. The functional award under 
Section 23(1) is the appropriate compensation. 

[26] The petitioner asked the WCB to review Ms. Blackwell’s decision and this 

application was denied on November 5, 2005. I note that in addition to the medical 

evidence considered by Ms. Blackwell, the review officer had the benefit of a report 

from an orthopaedic surgeon dated July 21, 2005, which is described at p. 2 of the 

review as follows: 

In a report of July 21, 2005, Dr. H., Orthopaedic Surgeon, noted on 
examination, the worker was restricted in range of motion of the back to 
about 10% of normal in all directions and all of which was painful. Dr. H. 
concluded the worker had recurrent herniated lumbosacral disc protrusion. 
Dr. H. made reference to the CT scan of March 26, 2004. Dr. H. stated the 
worker had objective findings consistent with a first sacral nerve root deficit 
on the left. Dr. H. concluded the worker would be precluded from returning to 
his work as a steel fabricator because of the work injury. 

[27] Despite this new medical evidence, the review officer dismissed the 

petitioner’s application for the reasons described on p. 4 of the November 1, 2005 

decision: 

The DAMA (Dr. Ragheb) stated the worker’s presentation was one of chronic 
pain. ... I am mindful of Dr. H.’s report; however, I do not find that the DAMA’s 
examination and Dr. H.’s results are so disparate. 
Dr. H. states the worker has evidence of an S1 nerve root deficit. Dr. H. and 
Mr. M. (a neurologist) state on examination, the worker is pain limited. I 
conclude the worker’s main problem is the pain of his compensable injury. 
I find that since the worker’s presentation is mainly of pain, consideration 
under policy item #39.02, Chronic Pain, is the most appropriate method to 
recognize the worker’s permanent functional impairment from the 
compensable injury. The worker’s chronic pain overshadows his presentation, 
and therefore, the DAMA was unable to confirm and measure his permanent 
functional impairment. 
Policy item #39.02 states that the Board distinguishes between two types of 
chronic pain: specific chronic pain, which is pain with clear medical causation 
and reason, and non-specific chronic pain, which is pain that exists without 
clear medical causation or reason. Specific pain generally is associated with 
a permanent partial disability. 
I conclude the worker has specific chronic pain as there is a medical reason 
for the pain, which is the impingement of the first sacral nerve root. However, 
I consider the specific chronic pain to be disproportionate to the impairment. 
The worker’s permanent functional impairment is ill defined and difficult to 
measure as a result of his pain complaints. For the worker to receive an 
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impairment rating based on the Schedule, it must be measurable in order to 
be assessed under the Schedule. I accept that the worker’s permanent 
functional impairment cannot be measured objectively, and therefore, it 
cannot be assessed, under the Schedule. ... 

[28] Because there was a flat rate of 2.5% disability for chronic pain under Policy 

#39.02, the review officer did not alter the original award. 

[29] The petitioner appealed the review officer’s decision to WCAT and requested 

an oral hearing. WCAT denied the request for an oral hearing on January 25, 2008 

and determined that the appeal would be by written submissions. The original WCAT 

panel again considered whether there should be an oral hearing and concluded that 

it was unnecessary because, “[t]here is no issue of credibility, and the issue 

presented falls to be decided largely with reference to medical opinion, ...”: at p. 1. 

[30] The appeal submissions by the petitioner’s representatives raised two issues: 

(1) Whether the 2.5% total disability awarded to the worker was an adequate and an 

accurate representation of his pensionable condition under the claim; and 

(2) whether the worker is entitled to a loss of earnings award under s. 23(3.1) of the 

Workers Compensation Act. 

[31] As part of its review, the original WCAT panel considered medical evidence 

that was obtained subsequent to the review officer’s decision. In particular, a report 

from Dr. H. dated February 10, 2006, wherein he reported that the petitioner still 

complained of the same symptoms of incapacitating pain in his back down to his left 

knee and sitting, standing and walking limitations. Dr. H. believed that the petitioner 

was incapable of any type of work due to pain and felt a discectomy was the only 

possible means of reducing the pain. The panel also characterized Ms. Blackwell’s 

decision to deny an award based on loss of function beyond chronic pain as due to a 

conclusion that it was not possible to calculate impairment by the usual objective 

references because the pain experienced by the petitioner rendered the range of 

motion deficits exhibited by the petitioner unreliable. Finally, the panel considered 

the petitioner’s rehabilitation program wherein it was reported that he objected to any 

return to work; that although he was qualified as a welder and a forklift operator, he 
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would refuse any job that included welding; that the petitioner claimed he required 

retraining for any post-injury job; and lastly, the petitioner’s psychologist indicated he 

would no longer be participating in any back to work activities. 

[32] With regard to the loss of function award, the original WCAT panel denied the 

appeal for the reasons set out at p. 8 of the decision: 

My review of the various records of examination and assessment of the 
worker suggests strongly to me that there is not a great deal of difference in 
what the evaluators found. In each case, the worker’s restrictions of motion 
and his self-reported limitations (explicitly accepted as work limitations 
affecting jobs considered suitable so far as the claim is concerned) were 
assessed as flowing from his pain complaints and fear of re-injury, and not 
from any mechanical or neurological explanation. 
I cannot accept the worker’s representative’s submission that the 
measurements recorded by Dr. R[agheb] must or should be used to establish 
a functional award. Accepting such an argument would mean that virtually 
any examination results a worker could show must be accepted as valid. 
Here, Dr. R’s report ... specifically recorded his opinion that the examination 
results obtained were not consistent with the worker’s injury or any diagnosed 
condition. The restrictions in lumbar motion were attributed, as before by 
other assessors, to the worker’s complaints of pain and fear of re-injury. The 
disability awards claims adjudicator accepted this opinion and gave it effect in 
the worker’s functional award, which included no recognition of objective 
impairment and 2.5% of total for chronic pain. 
I cannot find fault with that conclusion on the evidence, and no compelling 
new evidence has been provided to challenge that decision. I assess Dr. 
Hill’s opinion as being somewhat inconsistent with his own results of 
examination and as not, despite his undoubted expertise as an orthopaedic 
surgeon, based on disability assessment expertise equivalent to that of Board 
disability awards medical advisor Dr. R, such that Dr. R’s opinion can be 
disregarded. 

[33] In regard to the loss of earnings disability assessment under s. 23(3.1) of the 

Workers Compensation Act, the original WCAT panel dismissed the petitioner’s 

submission that the test of “impossibility” applied by Ms. Blackwell pursuant to Policy 

#40.00 regarding the ability to perform the essential occupational requirements 

should have been replaced with a test based on “very difficult”. The panel’s reasons 

are at p. 9 of the original decision: 

I am unable to find merit in this argument. In my assessment of the evidence, 
the Board has essentially given the worker the benefit of the doubt by 
accepting his self-report ... as to his limitations in sitting, standing, walking, 
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etc. Even considering those (although no actual medical restrictions have 
been accepted), the work of the vocational rehabilitation consultant shows ... 
the worker still has the ability to perform a sufficient proportion of those 
essential skills that he could still perform in one of a number of occupations of 
a type similar to the pre-injury occupation from which he has a number of 
documented transferable skills. I am unable to accept Dr. Hill’s opinion that 
the worker is essentially unemployable in the face of all this evidence to the 
contrary. Further, while she has identified only one occupation which requires 
no more than “light” work, the only relevant limitation with which the worker is 
credited is to not engage in heavy lifting; there is a large range of work in the 
“medium” category and I accept the well-supported report of the vocational 
rehabilitation consultant showing numerous occupations suitable for this 
worker. 

[34] On October 3, 2006, the petitioner appealed the original WCAT decision; 

however, it was put on hold because the appeal application challenged Policy 

#40.00 as unlawful and that policy was also being challenged in another appeal. The 

petitioner’s argument generally questioned whether the policy was consistent with 

the Workers Compensation Act and referred to the Vice Chair’s decision in the 

parallel appeal that determined the policy was a patently unreasonable interpretation 

of the legislation. The petitioner’s appeal submission did not specifically raise the 

arguments presented in this judicial review in regard to the lawfulness of Policy 

#40.00. 

[35] The petitioner was invited to file a submission with respect to the lawfulness 

of Policy #40.00 in connection with the other appeal but he elected not to do so. The 

WCAT Chair determined that parts of the policy should not be applied because they 

were patently unreasonable (WCAT Decision No. 2007-03809); however, the Board 

subsequently ordered the WCAT to apply Policy #40.00 without change and gave 

some directions for its application. 

[36] On October 8, 2009, the WCAT reconsideration panel hearing the petitioner’s 

appeal denied the appeal and applied Policy #40.00 in accordance with the WCB 

directive. The petitioner argued the original WCAT panel erred in concluding that the 

WCB pension assessment pursuant to s. 23(1) and s. 23(3.1) of the Workers 

Compensation Act was inconsistent with the provisions of this Act and that Policy 

#40.00 constituted an unlawful interpretation of this Act. 
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[37] WCAT has interpreted its jurisdiction to reconsider its own decisions as 

identical to the court’s jurisdiction on judicial review. A WCAT review panel must 

regard its original decisions as final and conclusive except where new evidence is 

presented or when there has been an error of law going to jurisdiction, including a 

breach of natural justice. Section 253.1(5) of the Workers Compensation Act 

confirms the authority to reconsider WCAT decisions for jurisdictional error. In 

accordance with s. 58(2)(a) of the Administrative Tribunals Act, S.B.C. 2004, c. 45 

[Administrative Tribunals Act], the WCAT review panel applied the standard of 

patently unreasonable when considering the petitioner’s application for 

reconsideration. 

[38] In regard to the loss of function or functional impairment award of 2.5%, the 

petitioner argued the original panel misapplied s. 23 of the Workers Compensation 

Act by failing to estimate the functional impairment caused by the herniated disc. At 

pp. 10-11 of their decision, the review panel held that the original panel did not 

commit a reviewable error when it applied s. 23 of the Workers Compensation Act: 

In an appropriate case, the Board may grant an award for a worker’s physical 
impairment of function, as well as an award for chronic pain. In this case, the 
WCAT panel found, in effect, that the award of 2.5% of total disability 
represented a proper estimate of the worker’s impairment of earning capacity 
resulting from the nature and degree of his injury. I consider that this 
judgment involved the panel’s evaluation and assessment of the medical and 
factual evidence which was before it concerning the worker’s appeal. In this 
context, I find no basis for concluding that the panel’s decision contravened 
section 23(1) of the Act. 

[39] The petitioner also argued that the original panel and Ms. Blackwell 

concluded that his complaints of pain were not credible and yet, inconsistently, the 

original panel denied an oral hearing because credibility was not in issue. In regard 

to this issue, the review panel concluded at p. 12 of their decision that there was no 

inconsistency for the following reasons: 

The disability awards officer found that through voluntary or involuntary 
protective guarding, the worker self-limited during range of motion testing of 
his lumbar spine, as he was fearful of reinjury and movement. The WCAT 
panel accepted the expert evidence, provided by the disability awards 
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medical advisor, that the worker’s restrictions in lumbar motion were 
attributable to his complaints of pain and fear of re-injury. 
The WCAT panel did not suggest that such limitations were within the 
worker’s voluntary or conscious control. The WCAT panel did not indicate 
that the worker was attempting to portray himself as disabled for the purpose 
of seeking a higher award for permanent partial disability. Rather, the panel 
found that the worker’s pain complaints were such as to render the results 
from a physical examination invalid as a true assessment of the worker’s 
physical impairment of function. 

[40] In regard to the earnings assessment pursuant to s. 23(3.1) of the Workers 

Compensation Act, the WCAT review panel concluded there was some evidence to 

support the original panel’s decision. In particular, the WCAT review panel found 

that, “the evidence would support a finding that the worker was able to continue in a 

similar occupation (criterion #2), which in the first three digits of the NOC code were 

the same as the worker’s pre-injury occupational code.” 

[41] The WCAT review panel interpreted the petitioner’s submission on the 

lawfulness of Policy #40.00 as essentially saying it was a patently unreasonable 

decision by the original panel to fail to refer the matter for determination under s. 251 

of the Workers Compensation Act. In this regard, the WCAT review panel held that a 

referral under s. 251 of the Workers Compensation Act would not assist the 

petitioner because on April 15, 2008, the WCB board of directors determined that 

Policy #40.00 was not a patently unreasonable interpretation of s. 23 of the Act. 

Nevertheless, the WCAT review panel went on to review the legislative history of 

s. 23 of the Workers Compensation Act and the development of Policy #40.00 

subsequent to the amendments to s. 23 that came into effect in 2002. Ultimately, the 

WCAT review panel concluded that Policy #40.00 is not a patently unreasonable 

interpretation of s. 23 of the Workers Compensation Act. The review panel’s 

reasoning is contained at pp. 29-30 of their decision: 

I consider that the use of the term “may” in section 23(3) and (3.1), rather 
than “must” is reasonably interpreted as permitting greater scope for the 
provision of policy direction regarding the circumstances in which a loss of 
earnings pension award will be made. I further consider that the use of the 
phrase “if the Board determines,” in connection with the “so exceptional” test 
in section 3.1, leaves room for the board of directors to provide policy 
direction regarding the manner in which this determination is to be made. 
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Upon consideration of all of the foregoing, I am not persuaded that WCAT-
2006-02312 was patently unreasonable, by virtue of its application of the 
policy contained at item #40.000. ... 
It is not within my jurisdiction to address whether the current policies best 
achieve the legislative purposes. The authority of the board of directors under 
section 82 of the Act to set policy includes the authority to choose from a 
range of policy options, and it is not for WCAT to second-guess that choice 
so long as it is one which is viable under the Act. 

PERMANENT PARTIAL DISABILITY AWARD 

A. Standard of Review 

[42] There is no dispute that WCAT’s determination under s. 23(1) of the Workers 

Compensation Act involved questions of fact and law within its exclusive jurisdiction 

and that WCAT is an expert tribunal governed by the privative clause described in 

s. 255 of the Workers Compensation Act. As a consequence, the standard of review 

is patent unreasonableness. This standard of review stems from s. 58(2)(a) of the 

Administrative Tribunals Act, which provides that, “a finding of fact or law or an 

exercise of discretion by the tribunal in respect of a matter over which it has 

exclusive jurisdiction under a privative clause must not be interfered with unless it is 

patently unreasonable”. An exercise of discretion is patently unreasonable if it does 

not meet the criteria described in s. 58(3) of the Administrative Tribunals Act: 

58(3) For the purposes of subsection (2) (a), a discretionary decision is 
patently unreasonable if the discretion 

(a) is exercised arbitrarily or in bad faith, 
(b) is exercised for an improper purpose, 
(c) is based entirely or predominantly on irrelevant factors, or 
(d) fails to take statutory requirements into account. 

[43] The dispute between the parties is in regard to the meaning of the patently 

unreasonable standard. The petitioner argues the content of the standard is 

governed by the Supreme Court of Canada’s decision in Dunsmuir v. New 

Brunswick, 2008 SCC 9 [Dunsmuir]. In Dunsmuir, the reasonableness simpliciter 

standard and the patently unreasonable test were collapsed into a single test 

described at para. 47: 
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Reasonableness is a deferential standard animated by the principle that 
underlies the development of the two previous standards of reasonableness: 
certain questions that come before administrative tribunals do not lend 
themselves to one specific, particular result. Instead, they may give rise to a 
number of possible, reasonable conclusions. Tribunals have a margin of 
appreciation within the range of acceptable and rational solutions. A court 
conducting a review for reasonableness inquires into the qualities that make 
a decision reasonable, referring both to the process of articulating the 
reasons and to outcomes. In judicial review, reasonableness is concerned 
mostly with the existence of justification, transparency and intelligibility within 
the decision-making process. But it is also concerned with whether the 
decision falls within a range of possible, acceptable outcomes which are 
defensible in respect of the facts and law. 

[44] The petitioner argues that the approach in Dunsmuir remains applicable to 

judicial review proceedings subject to s. 58(2)(a) of the Administrative Tribunals Act 

and relies on Viking Logistics Ltd. v. British Columbia (Workers’ Compensation 

Board), 2010 BCSC 1340 [Viking] at paras. 51-63 in support of this proposition. 

[45] WCAT argues that the standard of patently unreasonable survived Dunsmuir 

due to its statutory codification in s. 58(2)(a) of the Administrative Tribunals Act: 

Canada (Citizenship and Immigration) v. Khosa, 2009 SCC 12 [Khosa] at para. 19; 

Manz v. Sundher, 2009 BCCA 92 at para. 36; and Victoria Times Colonist, a Division 

of Canwest Mediaworks Publications Inc. v. Communications, Energy and 

Paperworkers Union of Canada, Local 25-G, 2009 BCCA 229 [Victoria Times 

Colonist] at paras. 7-10. WCAT argues that apart from discretionary decisions, which 

are subject to the definition of patently unreasonable in s. 58(3) of the Administrative 

Tribunals Act, the common law definition applies. 

[46] The common law definition, in turn, is illustrated by the factors described in 

Speckling v. British Columbia (Workers’ Compensation Board), 2005 BCCA 80 at 

paras. 33 and 37; Khosa at para. 19; and Jensen v. Workers’ Compensation Appeal 

Tribunal, 2010 BCSC 266 [Jensen] at paras. 79-81. WCAT argues the reasoning in 

Viking also supports the highest degree of deference to decisions within its exclusive 

jurisdiction: Viking at paras. 59-63. Finally, WCAT argues that while there may be 

some disagreement with respect to what it means for the standard of review to be 

“calibrated” according to principles of administrative law, the highest degree of 
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deference should be given to decisions within its exclusive jurisdiction relating to 

questions of fact and mixed fact and law: Coast Mountain Bus Company Ltd. v. 

National Automobile, Aerospace, Transportation and General Workers of Canada 

(CAW-Canada), Local 111, 2010 BCCA 447 [Coast Mountain] at para. 53 and 

Emergency and Health Services Commission v. Wheatley, 2010 BCSC 1769. 

[47] The WCB echoes the submissions of WCAT with respect to the meaning of 

the patently unreasonable standard and argues this standard is intended to create a 

very narrow scope for judicial review of policy decisions on substantive grounds. The 

term “patently unreasonable” makes it clear that the choice between competing 

interpretations of the statute and policy alternatives is for the board of directors to 

make and it is only if the policy is not capable of being supported by the Act or its 

Regulations should it be struck down. 

[48] After reviewing the jurisprudence relied upon by the parties, I find that the 

standard of review described as “patently unreasonable” continues to govern the 

scope of judicial review with respect to provincial tribunals, such as WCAT, that are 

expert tribunals protected by a privative clause in their enabling statute. The 

Legislature’s use of the patently unreasonable standard in s. 58(2) of the 

Administrative Tribunals Act cannot be replaced by the reasonableness simpliciter 

standard as defined by Dunsmuir. The Court of Appeal has concluded in Victoria 

Times Colonist  Ltd. and Coast Mountain that the patently unreasonable standard in 

s. 58(2) and (3) of the Administrative Tribunals Act can only be interpreted in a 

common law context and calibrated over time with the development of general 

administrative law principles. The Court of Appeal has taken its direction from the 

comments of Binnie J. at para. 19 in Khosa: 

Generally speaking, most if not all judicial review statutes are drafted against 
the background of the common law of judicial review. Even the more 
comprehensive among them, such as the British Columbia Administrative 
Tribunals Act, S.B.C. 2004, c. 45, can only sensibly be interpreted in the 
common law context because, for example, it provides in s. 58(2)(a) that “a 
finding of fact or law or an exercise of discretion by the tribunal in respect of a 
matter over which it has exclusive jurisdiction under a privative clause must 
not be interfered with unless it is patently unreasonable”. The expression 
“patently unreasonable” did not spring unassisted from the mind of the 
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legislator. It was obviously intended to be understood in the context of the 
common law jurisprudence, although a number of indicia of patent 
unreasonableness are given in s. 58(3). Despite Dunsmuir, “patent 
unreasonableness” will live on in British Columbia, but the content of the 
expression, and the precise degree of deference it commands in the diverse 
circumstances of a large provincial administration, will necessarily continue to 
be calibrated according to general principles of administrative law. That said, 
of course, the legislature in s. 58 was and is directing the B.C. courts to afford 
administrators a high degree of deference on issues of fact, and effect must 
be given to this clearly expressed legislative intention. 

[Emphasis in original.] 

[49] A high degree of deference is required when the court is reviewing WCAT 

decisions that involve issues of fact or mixed fact and law within the tribunal’s 

exclusive jurisdiction. However, as Holmes J. says in Viking, patently unreasonable 

is at the upper end of the reasonableness spectrum but still must be defensible in 

respect of the facts and law: at para. 63. 

[50] The precise content of the patently unreasonable standard must vary with the 

nature of the issues in dispute. In Victoria Times Colonist, the Court of Appeal 

accepted that “irrational” sufficiently equated with “patently unreasonable” in the 

circumstances of the case before them. In Jensen, the court was required to 

determine whether there was evidence to support the decision under review. In this 

context, the standard of review defined by Preston J. had direct relevance to the 

issues before him as illustrated at para. 80: 

In summary, a patently unreasonable decision is one that does not accord 
with reason or is clearly irrational:  Canada (Attorney General) v. Public 
Service Alliance of Canada, [1993] 1 S.C.R. 941 at 963-64, (1993), 101 
D.L.R. (4th) 673 at 14.  It is not for the court on judicial review to re-weigh the 
evidence; second guess the conclusions drawn from the evidence 
considered; substitute different findings of fact or inferences drawn from 
those facts; or conclude that the evidence is insufficient to support the result.  
Only if there is no evidence to support the findings, or the decision is “openly, 
clearly, evidently unreasonable”, can it be said to be patently unreasonable.  
Courts have continued to apply these principles post-Dunsmuir: Manz, at 
para. 37; Buttar, at para. 56; Bagri v. Workers’ Compensation Appeal 
Tribunal, 2009 BCSC 300 at para. 25; Asquini, at para. 80; Tallarico, at para. 
55; and Lavigne, at para. 127. 
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[51] In the case before me, the tribunal’s decision involved questions of fact and 

the proper interpretation and application of s. 23(1) and (2) of the Workers 

Compensation Act. Both questions are to be accorded the highest level of 

deference. Where there is no evidence to support the tribunal’s decision, or where 

the outcome is simply not defensible in respect of the facts and the law, it is patently 

unreasonable. Where the tribunal’s interpretation of its enabling statute is not 

defensible or is clearly irrational it too must be regarded as patently unreasonable. 

B. Application of the Patently Unreasonable Standard of Review 

[52] The petitioner argues that he was accepted for two permanent compensable 

conditions: an L5-S1 disc protrusion and chronic pain. There were numerous 

medical assessments that confirmed the petitioner’s injury caused severe pain and a 

reduced range of motion. The petitioner also argues that Dr. Ragheb’s evaluation 

from December 15, 2004, demonstrated a significant loss in lumbar range of motion. 

However, the petitioner argues he was improperly denied an award for loss of range 

of motion because of Dr. Ragheb’s conclusion that the results of his evaluation 

stemmed from chronic pain. In this regard, the petitioner argues WCAT’s decision to 

deny a s. 23(1) award for functional impairment was based on a patently 

unreasonable interpretation of the statute that precludes an award whenever the 

loss of range of motion results from pain or associated involuntary guarding against 

pain. 

[53] The petitioner argues that the WCAT panels agreed his pain was genuine and 

that the limitations in his range of motion were not within his voluntary control. At the 

same time, WCAT determined that the worker’s pain rendered the results of Dr. 

Ragheb’s examination unreliable as a true assessment of his range of motion. The 

petitioner argues this is a patently unreasonable conclusion and argues that there is 

nothing in the Workers Compensation Act that precludes a loss of function award 

based on a loss of motion caused by pain. The petitioner argues that there is no 

practical difference between a loss of range of motion due to pain or other causes. In 

either case, there is an impact on earning capacity due to a functional limitation. 
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[54] The petitioner argues that if the loss of range of motion were due to fabricated 

pain, this would be a rational explanation for the WCAT conclusions. However, the 

WCAT panels clearly determined he was experiencing genuine pain. The petitioner 

argues it was irrational to deny him a loss of function award for loss of range of 

motion solely because it was caused by pain, particularly in light of WCAT’s authority 

to investigate the issue further by securing medical evidence under s. 246 of the 

Workers Compensation Act and its duty to resolve ambiguities in the evidence in 

favour of the worker pursuant to s. 250(4) of the Workers Compensation Act. 

[55] In summary, the petitioner argues that either the WCB declined to make a 

functional assessment contrary to the mandatory nature of s. 23(1) of the Workers 

Compensation Act or, if the WCB determined that loss of range of motion was zero, 

it was a patently unreasonable conclusion. 

[56] WCAT argues the original panel did not interpret s. 23(1) of the Workers 

Compensation Act or any policy of the board of directors as meaning a worker is 

never entitled to a scheduled award for loss of range of motion where it is caused by 

pain. The original panel found that the worker’s range of motion measurements were 

unreliable and did not reflect the worker’s true impairment. As a consequence, the 

original panel could not rely on the range of motion findings. Without any reliable 

evidence of a loss in range of motion, the petitioner was only entitled to an award for 

chronic pain. 

[57] WCAT argues that while the petitioner was not malingering or fabricating pain 

for secondary gain motives, the original panel also concluded the underlying cause 

of his loss in range of motion was not pain but “complaints of pain and fear of re-

injury”. WCAT agrees that a loss of function award for loss in range of motion due to 

pain may be made in addition to chronic pain; however, in this case the petitioner’s 

range of motion was not due to pain. 

[58] WCAT argues that its determination that the range of motion examination 

results were unreliable is the basis for the conclusion that no award could be made 

for functional impairment apart from the chronic pain award. WCAT argues this is a 
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question of fact within its exclusive jurisdiction that is supported by at least some 

evidence. Thus the court should not intervene. Even if the court finds there was 

contrary medical evidence, WCAT argues that it has an unreviewable discretion to 

weigh the evidence and prefer one opinion over the other: Asquini v. British 

Columbia (Workers’ Compensation Appeal Tribunal), 2009 BCSC 62 at para. 100 

and Sara Blake, Administrative Law in Canada, 4th ed. (Markham, Ont.: LexisNexis 

Butterworths, 2006) at 213-214. WCAT argues that if there is a rational basis for the 

finding of fact the court should not intervene and the test is whether the decision is, 

“clearly, evidently, and openly wrong.”: Basura v. British Columbia (Workers’ 

Compensation Board), 2005 BCSC 407 [Basura] at para. 7. 

[59] WCAT acknowledges that it has the authority to inquire into a matter under 

appeal, which includes a power to obtain additional medical evidence. However, 

WCAT argues this is a discretionary authority and subject only to the standard of 

review described in s. 58(3) of the Administrative Tribunals Act. Where WCAT 

chooses not to obtain additional medical evidence or investigate a matter further, the 

court should only interfere if the tribunal failed to investigate obviously crucial 

evidence or where the investigation is otherwise clearly deficient: Slattery v. Canada 

(Human Rights Commission), [1994] 2 F.C. 574 (T.D.) at paras. 56 and 69 and 

Schulmeister v. British Columbia (Workers’ Compensation Appeal Tribunal), 2007 

BCSC 1580. WCAT argues that this is not a case where there was no evidence on 

the question of functional impairment; there is no evidence that an additional 

functional assessment would produce different results; and it is the appeal level 

under review and it does not have the same obligation to investigate as the WCB 

would have at the outset of the inquiry. 

[60] WCAT argues that s. 250(4) of the Workers Compensation Act does not 

create a duty to resolve ambiguities in the evidence in favour of the worker. This 

provision only applies where the evidence is evenly weighted. WCAT argues this 

section of the legislation is not applicable to this case because nowhere in the record 

is there a finding that the evidence on the issue was evenly weighted. Moreover, the 

20
11

 B
C

S
C

 3
29

 (
C

an
LI

I)

Volume VI - Page 128 of 530



Jozipovic v. British Columbia (Workers’ Compensation 
Appeal Tribunal) Page 25 

 

court could only intervene if it concluded that a finding by WCAT that the evidence 

was not evenly weighted was patently unreasonable: see Basura at para. 36. 

[61] Lastly, WCAT argues the overall question under s. 23(1) is the impact of the 

injury on the worker’s earning capacity and, regardless of the reasons for the WCB’s 

conclusions, which were adopted by WCAT on appeal, the finding of 2.5% 

impairment was reasonable and rationally connected to the evidence. 

[62] Paring down the issue to its bare essentials, the court must assess whether 

WCAT’s conclusion that a reduction in range of motion caused by “complaints of 

pain and fear of re-injury” is not compensable under s. 23(1) of the Workers 

Compensation Act is patently unreasonable. This inquiry involves both a question of 

law and a question of fact. 

[63] The question of fact is whether the petitioner’s reduction in range of motion, 

as measured by the medical experts, including Dr. Ragheb, was due to complaints 

of pain and fear of re-injury. A proper application of the patently unreasonable 

standard requires the court to defer to WCAT’s determination if there is some 

evidence to support it. In this regard, the December 15, 2004 report of Dr. Ragheb, 

accompanied by his clarification memorandum, can be interpreted in a manner 

consistent with WCAT’s characterization of the underlying cause of the reduction in 

range of motion. The December 15, 2004 memorandum says, in particular, that: 

Assessment was dominated by the presence of multiple non-organic signs 
present including exaggeration, verbalization, axial loading, simulated 
rotation, hip flexion, distraction and regional inconsistencies. 
The clinical findings are not consistent with mechanical restriction, motor 
radiculopathy, sensory radiculopathy, or nerve root tension. The clinical 
findings are more consistent with chronic pain. 

[64] In addition to Dr. Ragheb’s reports, WCAT considered the findings of other 

experts, including Dr. Mutat, and the reports of various physiotherapists and pain 

clinic staff who also indicated a range of motion restriction due to, “pain and fear of 

re-injury”. The original WCAT panel outlines these medical findings at pp. 7-8 of the 

decision. 
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[65] In my view, it was open to WCAT to conclude that the reduction in range of 

motion reflected in Dr. Ragheb’s examination, and in the evaluations completed by 

the other medical experts, was due to “complaints of pain and fear of re-injury” as 

opposed to any “mechanical or neurological explanation”. Indeed, this conclusion 

appears to be well founded based on the medical reports considered by WCAT. 

While there may be contrary medical opinion evidence, and I note Dr. Hill’s 

conclusions in particular, this does not render WCAT’s finding patently 

unreasonable. 

[66] The question of law is whether WCAT’s conclusion that s. 23(1) does not 

contemplate an award for loss of functional capacity due to chronic pain is a patently 

unreasonable interpretation of its enabling statute. For the purpose of this 

proceeding, I must assume WCAT concluded that the petitioner’s expressions of 

pain with lower back movements were genuine and not consciously fabricated. This 

conclusion is clear from para. 30 of the reconsideration panel’s decision: 

The WCAT panel did not suggest that such limitations were within the 
worker’s voluntary or conscious control. The WCAT panel did not indicate 
that the worker was attempting to portray himself as disabled for the purpose 
of seeking a higher award for permanent partial disability. 

[67] This conclusion is also consistent with Ms. Blackwell’s decision to award the 

petitioner 2.5% impairment for chronic pain. Had she concluded that the petitioner’s 

subjective complaints of pain were not genuine, it is clear that no such award could 

have been made. 

[68] Considering the WCAT decisions as a whole, it is apparent that WCAT 

agreed with Ms. Blackwell’s assessment that it was chronic pain that led to the 

petitioner’s range of motion test results and not pain due to some mechanical or 

neurological impairment. Further, while WCAT accepted the award for chronic pain, 

it did not regard this type of pain sufficient to merit an additional impairment award 

for loss of range of motion due to pain. 

[69] WCAT concedes that s. 23(1) of the Workers Compensation Act 

contemplates a loss of function award for a reduction in range of motion caused by 
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pain due to organic causes and that there is nothing in the legislation or the policies 

adopted by the board of directors that precludes an award under s. 23(1) for both 

loss of range of motion and chronic pain. Indeed, the concept of chronic pain as out 

of proportion to the pain normally expected from an injury clearly implies that an 

award is in addition to other forms of functional impairment. Moreover, the fact that 

the WCB policies contemplate an award for chronic pain as a form of functional 

impairment is clear evidence of an acknowledgment by the board of directors that 

chronic pain can cause functional impairment. The unanswered question is why, on 

the facts of this case, WCAT concluded that the petitioner’s chronic pain failed to 

give rise to a measurable reduction in range of motion. 

[70] It is not sufficient, in my view, to say that there was no evidence of functional 

impairment due to the unreliability of the range of motion measurements. This is a 

circular argument. If chronic pain can lead to a compensable loss of range of motion, 

then why the petitioner’s test results were rendered unreliable due to their source 

being from chronic pain in this case remains a mystery. Had WCAT or the WCB 

concluded that the petitioner’s chronic pain was not genuine or that for some other 

reason his range of motion test results were consciously manipulated, there would 

have been some explanation for the end result. However, as discussed earlier, the 

petitioner’s complaints of chronic pain were accepted as valid and genuine. 

[71] Thus I am left with no explanation as to why, in this particular case, chronic 

pain did not lead to an award for reduction in range of motion. Where the findings of 

the tribunal are not rationally supported by the evidence they must be irrational and 

clearly unreasonable. 

[72] WCAT argues the court should ignore the actual reasons given by the WCB 

and the WCAT panels and conclude that overall the petitioner’s functional 

impairment was equal to 2.5%. The authorities cited by WCAT suggest that the 

court, in an appropriate case, should uphold a decision that has a rational basis 

even if it disagrees with the reasons provided by the tribunal. However, this principle 
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should be applied with considerable caution. As Preston J. commented in Jensen at 

para. 80: 

However, there remains some debate concerning the proposition that the 
reviewing court should focus on the result and not the reasoning.  The B.C. 
Court of Appeal held that if a rational basis can be found for the decision it 
should not be disturbed simply because of defects in the tribunal’s reasoning:  
Kovach v. Singh, (1998), 52 B.C.L.R. (3d) 98 (C.A.) at para. 26 adopted by 
the SCC in Kovach v British Columbia (Worker’s Compensation Board), 2000 
SCC 3, [2000] 1 S.C.R. 55.  Furthermore, in Dunsmuir, the Court stated that 
deference requires respectful attention to the reasons offered or which could 
be offered in support of a decision: Dunsmuir, at para. 48.  However, the B.C. 
Court of Appeal has recently stated that this principle should be applied with 
considerable caution and that a court cannot properly be said to defer to a 
tribunal when it ignores the tribunal’s reasoning and fashions its own rationale 
for the result that the tribunal reached: Petro-Canada v. British Columbia 
(Workers’ Compensation Board), 2009 BCCA 396 at paras. 50-56.  The 
Supreme Court’s reference to reasons that “could be offered” should not be 
taken as diluting the duty and importance of a tribunal giving proper reasons 
for an administrative decision: Khosa, at para. 63.  While the decision of the 
B.C. Court of Appeal on this issue relates to the reasonableness standard, in 
my view, a court should be cautious in fashioning its own rationale for the 
result when reviewing on a standard of patent unreasonableness. 

[Emphasis in original.] 

[73] In this case, the court would have to decide whether the award of 2.5% 

disability ultimately reflected a proper assessment of the petitioner’s functional 

impairment as defined by s. 23(1) of the Workers Compensation Act. I do not have 

the expertise to do so. Moreover, even if I were to substitute my reasons for those 

provided by WCAT, I am doubtful that I could provide a rationale for the decision. If, 

as a general proposition, chronic pain can lead to a compensable loss of range of 

motion, there is no rational explanation for why the petitioner was denied an award 

under this heading in addition to the chronic pain award of 2.5%. It is notable that the 

chronic pain award is always a flat rate of 2.5% and no attempts are made to 

actually measure the amount of impairment based on the evidence in each case. 

Thus it will never be obvious that 2.5% reflects the actual, total impairment in every 

case. For these reasons, I find it is inappropriate for the court to relieve WCAT of its 

duty to provide a proper rationale for its decision on the facts of this case. 
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[74] The conclusion of the WCAT reconsideration panel and the WCAT original 

panel is thus patently unreasonable insofar as it confirmed the WCB decision not to 

grant the petitioner a functional impairment award under s. 23(1) for a loss of range 

of motion due to chronic pain. 

WHETHER POLICY #40.00 IS UNLAWFUL 

A. Exhaustion of Internal Remedies 

[75] The WCB argues that the petitioner’s application for judicial review on this 

ground should be dismissed because he failed to exhaust the internal remedies 

available under the Workers Compensation Act. Although the petitioner’s submission 

to the WCAT reconsideration panel raised the lawfulness of Policy #40.00 generally, 

none of the arguments advanced in this proceeding were addressed and neither the 

original nor the reconsideration WCAT panel had an opportunity to address them. 

The WCB acknowledges that the petitioner referred to the previous WCAT decision 

(WCAT-2007-03809) wherein the Vice Chair concluded Policy #40.00 constituted a 

patently unreasonable interpretation of the Workers Compensation Act; however, it 

argues that the issues addressed in that decision are not the same as the arguments 

raised by the petitioner in this case. Moreover, the subsequent WCAT Chair ruling 

held that only the failure to consider the physical requirements of an occupation as 

an essential skill constituted a patently unreasonable interpretation of the statute. 

This issue is not raised by the petitioner’s application for judicial review. WCB 

argues that had the petitioner argued the lawfulness of the policy before the WCAT 

panels, his appeal may have been referred to the s. 251 process, which is designed 

to permit a reconsideration of policies enacted by the board of directors. 

[76] The WCB argues the petitioner has failed to establish exceptional 

circumstances sufficient to oust the principle that he must exhaust internal remedies 

before bringing on an application for judicial review: Adams v. Workers’ 

Compensation Board (1989), 42 B.C.L.R. (2d) 228 (C.A.); Carriere v. British 

Columbia (Labour Relations Board), [1995] B.C.J. No. 2927 (S.C.) [Carriere]; 

Bussey v. BC (Registrar of Mortgage Brokers), 2007 BCSC 1346; Findlay v. British 
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Columbia (Labour Relations Board), [1994] B.C.J. No. 2259 (S.C.); and Woods v. 

British Columbia (Workers’ Compensation Board), 2009 BCSC 1402 [Woods]. 

[77] The WCB also argues that because the petitioner has failed to exhaust the 

s. 251 process before seeking judicial review, his petition ought to be dismissed. In 

support of this proposition, the WCB relies upon: Switzer v. British Columbia 

(Workers’ Compensation Board), 2004 BCSC 1616 [Switzer]; Cowburn v. Workers’ 

Compensation Board, 2006 BCSC 722 [Cowburn]; Johnson v. Workers’ 

Compensation Board, 2008 BCCA 232 [Johnson 2008]; and Woods at para. 44. 

Contrary authorities include Western Stevedoring Co. Ltd. v. W.C.B., 2005 BCSC 

1650 [Western Stevedoring]; Hill v. WCB, 2007 BCSC 1187 [Hill]; and Johnson v. 

British Columbia (Workers’ Compensation Board), 2009 BCSC 877 [Johnson 2009]. 

[78] The petitioner argues the lawfulness of Policy #40.00 was squarely before 

WCAT because not only was the issue raised but the referral memorandum in 

WCAT 2007-03809 was referred to in the submission. In this regard, the petitioner 

argues this prior appeal raised all of the issues concerning the lawfulness of the 

policy that are addressed in his arguments on judicial review. Moreover, the 

petitioner argues the WCAT panel declined to refer the appeal to the s. 251 process. 

Thus his only recourse was judicial review. 

[79] As a general rule, except in extraordinary circumstances, the court will not 

entertain applications for judicial review of an administrative tribunal’s decision 

where the petitioner has failed to exhaust the internal statutory remedies available. 

The policy reasons for this rule are twofold: (1) to protect the integrity of the statutory 

process and, in doing so, accord respect for the intention of the legislature in 

constructing internal review processes; and (2) to provide the court with the benefit 

of the views and expertise of the administrative tribunal below: Carriere at para. 19. 

[80] In this case, however, I am unable to accept the WCB argument that the 

petitioner failed to exhaust the internal statutory review processes available to him 

under the Workers Compensation Act. The petitioner’s counsel raised the lawfulness 

of Policy #40.00 in his appeal submissions before the WCAT reconsideration panel. 
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The reconsideration panel determined that the petitioner’s application raised the 

question of whether the original WCAT panel’s decision not to refer the application of 

Policy #40.00 to the s. 251 process was patently unreasonable. In addition, the 

petitioner’s submission to the reconsideration WCAT panel relied on the previous 

s. 251 referral in WCAT 2007-03829, and the issues raised therein, as supporting 

his claim that the policy was unlawful. At p. 17 of WCAT 2007-03829, Vice Chair 

Riecken found Policy #40.00 was a patently unreasonable interpretation of the 

Workers Compensation Act and summarized his conclusions as follows: 

1. The policy establishes a two-step procedure for considering section 23(3) 
payments which is not contemplated by sections 23(3), (3.1) and (3.2). 
2. The policy adopts a definition of “occupation” which is inconsistent with 
the ordinary meaning of that term and its use in the statutory context. 
3. The policy introduces a category of “occupation” (an occupation of a 
similar type or nature) that is not contemplated by sections 23(3), (3.1), and 
(3.2). 
4. In implementing the two-step process the policy prevents consideration of 
the worker’s loss of earnings if it occurs within the same occupation as at the 
time of injury or within an occupation of a similar nature. As long as the 
worker is capable of performing the essential skills of the original occupation, 
or an occupation of a similar type or nature, the policy does not permit any 
consideration of loss of earnings resulting from the injury, and presumes that 
the compensation under section 23(1) is appropriate. Sections 23(3), (3.1) 
and (3.2) do not create such a presumption. 
5. Individually and cumulatively the aforementioned aspects of the policy 
establish a higher or more onerous threshold for section 23(3) payments than 
the threshold actually established by sections 23(3), (3.1) and (3.2). As a 
result of the higher threshold established by the policy, a worker is prevented 
from being considered for section 23(3) payments even where there is 
evidence which can support the conclusion that the combined effect of the 
occupation at the time of injury and the disability resulting from the injury is so 
exceptional that an amount determined under 23(1) does not appropriately 
compensate the worker. 

[81] In my view, the conclusions of Vice Chair Riecken are almost identical to the 

grounds advanced by the petitioner in this proceeding. The only exception is the 

petitioner’s argument that the “impossible” standard is not supported by s. 23(3), 

(3.1) and (3.2) of the Workers Compensation Act. 
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[82] The WCAT reconsideration panel addressed the lawfulness of Policy #40.00 

commencing at p. 20 of the decision. The panel noted that Vice Chair Reicken’s 

referral to the WCAT Chair under s. 251 did not assist the petitioner because the 

board of directors ultimately decided that Policy #40.00 was not patently 

unreasonable. Further, the reconsideration panel noted that the WCAT Chair referral 

to the board of directors did not address whether the policy’s use of “occupations of 

a similar type or nature” contravened the Workers Compensation Act because this 

issue was not relevant to the worker’s case. However, the WCAT reconsideration 

panel went on to consider the merits of the petitioner’s argument based on the 

issues addressed in Vice Chair Reicken’s referral to the WCAT Chair (at pp. 21-30) 

and ultimately concluded the original WCAT panel’s decision was not patently 

unreasonable because it relied on Policy #40.00. In this regard, the WCAT 

reconsideration panel said that it had only considered the unlawfulness of the policy 

in the context of the petitioner’s case and, further, that the lawfulness of the issues 

addressed in WCAT 2007-03829 by the WCAT Chair and the board of directors was 

beyond their jurisdiction. As the panel says at p. 30 of the decision: 

The April 15, 2008 determination of the board of directors regarding the 
lawfulness of item #40 is binding on WCAT, in respect of the matters 
addressed in that determination (as is the determination of the WCAT chair 
regarding the two-step process under item #40). 

[83] In my view, both policy reasons behind the principle that a litigant must 

exhaust internal remedies before seeking judicial review are satisfied in this case. 

First, the petitioner raised the lawfulness of Policy #40.00 in the proceedings before 

the WCAT reconsideration panel. Second, the WCAT reconsideration panel 

provided a reasoned decision on substantially all of the submissions advanced by 

the petitioner in this proceeding. The only exception is the argument that an 

“impossibility” standard is not sanctioned by the legislation. In this regard, the 

comments of Gray J. in Johnson 2009 are instructive. In that case, Gray J. exercised 

her discretion to hear a judicial review application based on an argument concerning 

the lawfulness of a policy enacted by the board of directors that had not been raised 

in the WCAT proceedings. Applying Nancy Greene’s Cahilty Lodge Ltd. v. 
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Thompson Nicola (Regional District), [1996] B.C.J. No. 547 (S.C.) [Nancy Green’s 

Cahilty Lodge], Gray J. held that if an alternative internal review process is not 

adequate, the court may exercise its discretion to hear the argument on judicial 

review. Further, each case must be decided on its own facts after considering all of 

the relevant circumstances, including the appeal procedure, the composition of the 

appeal body, the powers of the appellate body, burden of a previous finding, 

expeditiousness, costs and convenience, nature of the alleged error, legislative 

intent, and availability of an appeal to the courts: Johnston 2009 at paras. 36 and 57, 

citing Nancy Green’s Cahilty Lodge at para. 33. 

[84] The new argument sought to be raised in this proceeding does not require 

additional evidence. It is an argument based solely on the application of s. 23 of the 

Workers Compensation Act. It is also an argument that raises substantially similar 

issues as the other arguments raised by the petitioner before the WCAT 

reconsideration panel. The underlying claim is that Policy #40.00 goes beyond the 

discretion of the board of directors to fill in gaps in the legislation and is thus 

inconsistent with the legislation. Lastly, I find the comments of Groberman J. in 

Western Stevedoring at paras. 40-51 concerning the inadequacy of the s. 251 

review process, as an alternative remedial forum, support a conclusion that the 

petitioner should be permitted to raise all of his arguments concerning the legality of 

Policy #40.00 in this proceeding despite the failure to raise the “impossibility” 

standard during the WCAT proceedings. 

[85] In my view, the facts of this case are distinguishable from those considered 

by the Court of Appeal in Johnson 2008. In that case, the chambers judge quashed 

the WCAT decision under review based on a conclusion that the board of director’s 

policy, which underlay the WCAT decision, was patently unreasonable. Only the 

retroactive application of the policy was addressed by the WCAT panel; the 

lawfulness of the policy was not considered. The matter was ultimately referred back 

to the chambers judge to address arguments on exhaustion of internal remedies: 

Johnson 2009. The Court of Appeal did not consider applications for judicial review 
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where the lawfulness of the policy has been raised during the internal appeals, but a 

new argument concerning this issue is presented to the court. 

[86] Thus I am unable to accept the WCB’s arguments based on the failure to 

exhaust internal remedies. 

[87] WCB also argues the petitioner’s challenge of Policy #40.00 circumvents the 

statutory process designed to review policies enacted by the board of directors. As a 

consequence, the court should defer to the board of directors and refuse to hear the 

challenge to Policy #40.00. 

[88] There is no doubt that s. 251 of the Workers Compensation Act establishes a 

comprehensive system for internally reviewing policies approved by the board of 

directors. Access to the s. 251 process, however, is denied to a claimant unless a 

WCAT panel exercises its discretion to refer the appeal to this process. The WCAT 

reconsideration panel in this case found no error in the original panel’s decision to 

apply Policy #40.00 because it found the policy was, “viable under the Act”: at p. 30. 

As a consequence, the reconsideration panel did not refer the petitioner’s appeal to 

the WCAT Chair pursuant to s. 251 of the Workers Compensation Act. The 

authorities cited by the WCB clearly indicate there is a divergence of opinion in 

regard to the obligation of a petitioner to engage the s. 251 process, through an 

appeal to WCAT, as a precondition to judicial review challenging the disputed policy. 

However, in this case the petitioner brought an appeal raising the lawfulness of the 

policy and WCAT has had an opportunity to address the issues raised. In my view, 

the petitioner cannot be found to have circumvented the s. 251 review process, if he 

was denied access to it by WCAT. None of the authorities cited by the WCB stand 

for the proposition that in any case where an application for judicial review raises the 

lawfulness of a policy the court should defer to the s. 251 process even where the 

worker has been denied access to this process. 
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B. Scope of Judicial Review of Policy #40.00 

[89] Apart from the failure to exhaust internal remedies, WCB argues the 

petitioner’s direct challenge of Policy #40.00 is inappropriate by way of an 

application for judicial review. The WCB argues that the court is limited to 

determining whether the WCAT decisions under review are patently unreasonable 

based on Policy #40.00. If so, the decision would be quashed and sent back to 

WCAT for reconsideration. If, on reconsideration, WCAT concludes the policy is 

patently unreasonable, it will engage the s. 251 review process. 

[90] The WCB argues the internal review process legislated by s. 251 of the 

Workers Compensation Act contemplates a series of hearings and reviews before 

the matter is finally determined by the board of directors. All parties are notified of 

the s. 251 application and submissions are sought from any person who may be 

affected by the review: s. 251(7) of the Workers Compensation Act. The board of 

directors has the authority to overrule WCAT’s assessment of the policy as patently 

unreasonable. The worker is then able to seek judicial review of the determination of 

the board of directors and the application of the policy by WCAT. In contrast, the 

WCB argues the initial policy making function of the board of directors is not an 

adjudicative function, but akin to a legislative function. The board of directors enacts 

the policy without reasons and without submissions from all interested parties. This 

legislative structure, argues the WCB, supports its position that policies enacted by 

the board of directors should only be challenged pursuant to the s. 251 internal 

review process and not in the first instance on judicial review. In particular, the WCB 

points to the significant expertise of the board of directors with regard to the 

complicated issues addressed in the Workers Compensation Act as a sound basis 

for deferring to the s. 251 review process. 

[91] The WCB argues that if the petitioner seeks to challenge Policy #40.00, the 

appropriate course of action is to seek judicial review of WCAT’s refusal to refer the 

policy to the WCAT Chair pursuant to s. 251. A direct challenge to Policy #40.00 
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amounts to a collateral attack on the WCAT decisions: Garland v. Consumers’ Gas 

Co., 2004 SCC 25, [2004] 1 S.C.R. 629 at paras. 71-72 and Viking. 

[92] The petitioner argues that he is not attempting to challenge Policy #40.00 

directly. Instead, the lawfulness of the policy is an issue to be decided on judicial 

review. The court, argues the petitioner, must have jurisdiction to intervene if the 

policy is unlawful and the only question is the scope of review. In this regard, the 

petitioner argues that if the court concludes WCAT has the same authority to review 

policies as the court possesses, the court may elect to review WCAT’s conclusion 

that Policy #40.00 was lawful. If the court concludes that WCAT’s jurisdiction to 

review policies is more limited than the court’s jurisdiction, the court must consider 

whether the policy is ultra vires the Workers Compensation Act based on the 

common law. 

[93] In both Switzer and Western Stevedoring, the court addressed arguments by 

the WCB that the claimant’s application for judicial review amounted to a collateral 

attack on policies adopted by the board of directors. In Switzer, the worker appealed 

a WCB decision that he was not entitled to interest on benefits ultimately paid under 

his claim to WCAT and his appeal was dismissed. The worker then brought an 

application for judicial review challenging the interest policy directly rather than the 

WCAT decisions dismissing his appeal. Boyd J. concluded the worker’s application 

for judicial review amounted to a collateral attack on the WCAT appeal decision by 

an attempt to have the policy that underlay the appeal decision quashed. In Switzer, 

the worker acknowledged that the preconditions to issue estoppel were present; 

however, he asked the court to exercise its residual discretion to determine the 

issue. Boyd J. rejected this argument primarily on the ground that the worker was 

attempting to challenge the WCAT decision without seeking judicial review of that 

decision: Switzer at para. 27. 

[94] In Western Stevedoring, the employer sought judicial review of the manner in 

which the WCB assigned claims to the s. 39(1)(e) reserve, but did not challenge any 

particular WCB decision. Groberman J. held that the imposition of a premium 

20
11

 B
C

S
C

 3
29

 (
C

an
LI

I)

Volume VI - Page 140 of 530



Jozipovic v. British Columbia (Workers’ Compensation 
Appeal Tribunal) Page 37 

 

surcharge was within the scope of judicial review under the provisions of the Judicial 

Review Procedure Act, R.S.B.C. 1996, c. 241 [Judicial Review Procedure Act]. In 

addition, Groberman J. dismissed the WCB argument that the employer’s application 

for judicial review was an improper collateral attack on the individual decisions that 

were not subject to judicial review. The law relevant to collateral attack is addressed 

at paras. 27 and 29-30 of Western Stevedoring: 

... Courts must be careful to ensure that collateral attacks do not result in 
courts usurping jurisdiction that is intended to be exclusively exercised by an 
administrative tribunal.  Courts have also recognized the desirability of 
certainty and finality in decision-making as a factor militating against allowing 
collateral attacks on administrative decisions:  see, for example the recent 
Federal Court of Appeal decisions in Berhad v. Canada, 2005 FCA 267, 338 
N.R. 75 and Grenier c. Canada, 2005 CAF 348. 
... 
There is a common theme to the various objections to collateral attack.  As 
was observed by Arbour J. in Toronto (City) v. C.U.P.E., Local 79, 2003 SCC 
63, [2003] 3 S.C.R. 77 at para. 34, prohibited collateral attacks are improper 
because they constitute an abuse of the court’s process. 
... A collateral attack should not be allowed to circumvent statutory limitations 
on the availability of judicial review (for instance, limitation periods prescribed 
in s. 57 of the Administrative Tribunals Act, S.B.C. 2004, c. 45, or s. 18.1(2) 
of the Federal Courts Act, R.S.C. 1985, c. F-7).  A collateral attack should 
also not allow a petitioner to get around discretionary bars to judicial 
intervention, such as unreasonable delay or mootness.  As well, the court 
must ensure that a collateral attack is not an attempt to usurp the jurisdiction 
of the administrative tribunal.  The standard of review applied to underlying 
administrative decisions must be identical whether a judicial review 
application attacks those decisions directly or collaterally. 

[95] Groberman J. went on to conclude that it was not an abuse of process to 

permit a collateral attack on the board of director’s policy in the particular 

circumstances. His reasoning is at paras. 31-34 of Western Stevedoring: 

There are numerous dangers facing a court in attempting to deal with a case, 
such as the present, which indirectly attacks decisions.  The record before 
the court in this case is, necessarily, incomplete and selective.  The court is 
invited to accept broad generalizations in place of a consideration of detailed 
facts.  The main legal issue – the legality of the board of directors’ policy to 
exclude the first ten weeks of a claim from the s. 39(1)(e) reserve – is 
artificially isolated from the particular contexts in which the policy operates. 
By refraining from challenging the individual allocation decisions directly, the 
petitioner provides the court with a limited factual foundation upon which to 
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consider the reasonableness of the Board’s policies.  Further, out of the 
numerous issues that might arise in any individual claim adjudication, the 
petitioner seeks to isolate the issue of a board of directors’ policy. 
Despite these difficulties, I am of the view that the current litigation provides a 
suitable framework in which to review the legality of the impugned policy.  
The factual matrix presented to the court, while not comprehensive, appears 
to me to be adequate.  Further, this is not a case in which the petitioner is 
seeking a legal ruling on an issue that is (or may be) of purely academic 
concern. 

[96] I have quoted from Western Stevedoring at length to illustrate that the facts of 

the case before me do not raise issues concerning a collateral attack of 

administrative decisions and, further, that the petitioner’s application for judicial 

review does not amount to an abuse of process. First, the petitioner applies for 

judicial review of specific decisions issued by WCAT. The petitioner does not seek to 

challenge the lawfulness of Policy #40.00 independently of the WCAT decisions to 

apply the policy to his claim for benefits. Second, the petitioner’s application for 

review does not permit him to circumvent any statutory limitations or procedures. As 

set out earlier, this is not a case where the petitioner has bypassed the s. 251 review 

process. Third, the petitioner has not limited the factual foundation upon which to 

consider the reasonableness of Policy #40.00. Its lawfulness was squarely 

addressed by the WCAT reconsideration panel, which provided lengthy reasons for 

its conclusion that the policy was not patently unreasonable. 

[97] While I agree there is an issue with respect to the remedies available to the 

petitioner if the court concludes that Policy #40.00 is unlawful, limitations on the 

scope of available remedies does not suggest the petitioner’s application for judicial 

review is an abuse of process. 

[98] Lastly, none of the authorities cited by the WCB stand for the proposition that 

the court should dismiss an otherwise proper application for judicial review out of 

deference to the s. 251 review process. In my view, polices of the WCB are not 

immune from judicial review as a result of the internal review process. The court 

retains a broad jurisdiction to review the exercise of statutory powers, including the 

power to enact policies. The real issue is the appropriate standard of review. 
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C. Standard of Review 

[99] The petitioner argues the standard of review is correctness because the court 

is being asked to determine whether Policy #40.00, which is subordinate legislation, 

is ultra vires s. 23 of the Workers Compensation Act. Whether the court interprets 

s. 251(1) of the Workers Compensation Act as granting WCAT the same jurisdiction 

to review for ultra vires as the court possesses, or a more limited jurisdiction, the 

standard of review is correctness. 

[100] In support of its position that the board of director’s policies are subordinate 

legislation, the petitioner relies upon the definition of “Regulation” in the 

Interpretation Act, R.S.B.C. 1996, c. 238 [Interpretation Act]; Vancouver (City) Police 

Board v. British Columbia (Director of Employment Standards) (1987), 19 B.C.L.R. 

(2d) 394 (Co. Ct.); and Independent Contractors and Business Association of British 

Columbia v. British Columbia, [1995] 7W.W.R. 159 (B.C.S.C.). 

[101] The petitioner argues that the vires of Policy #40.00 raises a true question of 

jurisdiction because it does not form part of the adjudicative function of the WCB: 

Public Service Alliance of Canada v. Canadian Federal Pilots Assn., 2009 FCA 223 

[Canadian Federal Pilots Assn.]. 

[102] The WCB argues that the standard of review is patent unreasonableness and 

not correctness. In this regard, the WCB argues s. 251(1) of the Workers 

Compensation Act is a legislated standard of review with respect to policies enacted 

by the board of directors. This legislative standard of review is mandatory and 

requires only that the policy not be “so patently unreasonable that it is not capable of 

being supported by the Act and its regulations.” The WCB argues s. 251(1) is a clear 

indication that the Legislature intended polices to be subject to the highest degree of 

deference by the court. As long as the policy is within the range of options 

supportable by the Act, the decision of the WCAT panels should not be set aside. 

[103] Further, the WCB argues that just as s. 58(2) of the Administrative Tribunals 

Act establishes a patently unreasonable standard of review for WCAT decisions, a 
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board of director’s decision regarding a binding policy should also be subject to this 

standard of review. Policies, as an interpretation of the enabling legislation, are 

subject to deference due to the expertise of the board of directors. Even if the court 

applied a correctness standard, the WCB argues the sole question is whether 

WCAT’s decision that the policy was not patently unreasonable was correct. 

[104] The WCB says this court has applied the patently unreasonable standard of 

review to board of director’s policies in Western Stevedoring at para. 64; Cowburn; 

Johnson v. Workers’ Compensation Board, 2007 BCSC 1410 [Johnson 2007] at 

para. 55, rev’d on other grounds in Johnson 2008; and Hill at para. 40.  Alternatively, 

the WCB argues the reasoning of the Supreme Court of Canada in Dunsmuir and 

Khosa supports a conclusion that the standard of patently unreasonable applies to 

policies enacted by the board of directors. 

[105] The WCB argues Policy #40.00 does not raise purely jurisdictional issues 

because it is not an act or policy adopted without any authorization under the 

enabling legislation. Sections 82 and 96 of the Workers Compensation Act grant the 

board of directors authority to enact policies, including policies related to pensions 

under s. 23. Adopting a purposive approach to the issue, the WCB argues that 

where a statute authorizes the policy it may only be reviewed by the standard of 

patent unreasonableness. In support of this proposition, the WCB cites Kerton v. 

Workers’ Compensation Appeal Tribunal, 2011 BCCA 7 [Kerton] and Canadian 

Federal Pilots Assn. at paras. 33-37. The WCB argues the petitioner’s application for 

judicial review is based on Policy #40.00 being an unlawful interpretation of the 

Workers Compensation Act and not because the board of directors lacked authority 

to pass the policy. 

[106] The WCB argues that policies are not regulations under the Workers 

Compensation Act and are thus not subordinate legislation. It argues the petitioner’s 

reliance on Sciberras v. Manitoba (Workers’ Compensation Board), 2009 MBQB 311 

[Sciberras] is misplaced in this regard because it is distinguishable. 
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[107] Whether Policy #40.00 can be regarded as a regulation, as defined under the 

Interpretation Act or the Regulations Act, R.S.B.C. 1996, c. 402, it is subordinate 

legislation. Section 82 of the Workers Compensation Act grants the board of 

directors the mandatory authority, “to set and revise as necessary the policies... 

including policies respecting compensation, assessment, rehabilitation and 

occupational health and safety...”. Both the WCB and WCAT, as the adjudicative 

divisions of the workers’ compensation system defined by the Workers 

Compensation Act, are bound by the policies enacted by the board of directors and 

must apply them when adjudicating claims. Section 251 of the Workers 

Compensation Act provides a very limited exception to the binding nature of policies 

passed by the board of directors; however, ultimately it is the board of directors that 

must decide whether a policy is patently unreasonable and must therefore be 

revised. 

[108] The question is whether subordinate legislation is subject to the standard of 

review of correctness or whether it is subject to the patently unreasonable standard 

of review. In this case, it is the WCAT decisions that are under review. WCAT 

decisions are subject to a privative clause in s. 255 of the Workers Compensation 

Act. Thus it must be regarded as an expert tribunal in regard to matters within its 

exclusive jurisdiction and any findings of fact or law or an exercise of discretion in 

respect of matters within its exclusive jurisdiction are to be governed by the patently 

unreasonable standard: s. 58(1) of the Administrative Tribunals Act. 

[109] The question of whether board of director policies are ultra vires the Workers 

Compensation Act is not a matter within the exclusive jurisdiction of WCAT. While 

WCAT has a limited discretion to refuse to apply board of director policies “only if the 

policy is so patently unreasonable that it is not capable of being supported by the Act 

and its regulations”, it has no jurisdiction other than to interpret and apply the 

policies as dictated by the board of directors. Section 251(1) of the Workers 

Compensation Act does not establish a separate standard of review for WCAT 

interpretations of policies passed by the board of directors. It merely establishes the 
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circumstances in which WCAT can refuse to apply a policy and decide to refer the 

matter for review and determination pursuant to the s. 251 process. 

[110] In my view, the policy under review in this proceeding is within the exclusive 

jurisdiction of the board of directors to determine; however, the board of directors is 

not subject to the Administrative Tribunals Act, which only applies to “tribunals”. In 

addition, s. 245.1 of the Workers Compensation Act expressly makes WCAT subject 

to the Administrative Tribunals Act, but it does not extend its application to the board 

of directors. 

[111] Although the WCB argues that a decision of WCAT that a policy is not 

patently unreasonable must be reviewed under the standard of patent 

unreasonableness, I find this argument ignores the division of responsibility created 

by the Workers Compensation Act. The board of directors has a quasi-legislative 

function in that it must enact subordinate legislation to be followed by WCAT, which 

is the adjudicative arm of the workers’ compensation system. Thus when an 

application for judicial review involves the lawfulness of a policy, the court must 

determine the standard of review independently from that set out in s. 58(1) of the 

Administrative Tribunals Act. 

[112] There are a number of authorities that have applied the patently 

unreasonable standard to the review of policies argued to be ultra vires the Workers 

Compensation Act. The WCB cites four such authorities. Western Stevedoring and 

Cowburn cannot be regarded as precedential judgments in regard to standard of 

review. In Western Stevedoring, the parties agreed the standard of review was 

patently unreasonable and in Cowburn the court incorrectly held that the standard of 

review was governed by s. 58(1) of the Administrative Tribunals Act. In Johnson 

2007, there were no reasons given for the conclusion at para. 55 of the judgment 

that the patently unreasonable standard applied. Lastly, in Hill, the court applied the 

patently unreasonable standard without any analysis of its application to a policy of 

the board of directors as opposed to an interpretive decision of WCAT with respect 

to the application of a policy. 

20
11

 B
C

S
C

 3
29

 (
C

an
LI

I)

Volume VI - Page 146 of 530



Jozipovic v. British Columbia (Workers’ Compensation 
Appeal Tribunal) Page 43 

 

[113] As a consequence, it is necessary for the court to embark on the type of 

analysis described in Dunsmuir to determine the proper standard of review. In this 

regard, I find the judgment of the Court of Appeal in Kerton inapplicable to the facts 

before me. In that case, the Court of Appeal held that when determining the 

standard of review, it is not necessary to apply a functional and pragmatic approach 

to cases governed by a privative clause. Instead, the court simply determines 

whether the privative clause covers the matters in dispute. In the case before me, I 

find the policies of the board of directors are not clothed with the protection of the 

privative clause in s. 96 of the Workers Compensation Act. In my view, s. 96 applies 

to adjudicative decisions of the WCB and not quasi-legislative acts by the board of 

directors. 

[114] Nevertheless, an application of the factors articulated in Dunsmuir points to a 

standard of reasonableness. The board of directors is composed of experts in the 

field of workers’ compensation and its expertise has been recognized in many prior 

judicial proceedings. The Workers Compensation Act sets up a comprehensive 

scheme that represents a balancing of interests between workers and employers. 

Policy #40.00, in particular, describes the criteria for determining pensions based on 

a loss of earnings method. Thus the policy is at the heart of the WCB’s jurisdiction to 

determine entitlement to compensation benefits. Policy making in general also 

requires consideration of a broad range of factors apart from the legal interpretation 

of the sections of the Act addressed by the policy. The board of directors must 

consider how a policy will impact the workers’ compensation system as a whole and 

must balance the interests of all the stakeholders when deciding on policy: Core 

Services Review of the Workers’ Compensation Board Vol. 2, at p. 95 (Affidavit of 

Judy Ng December 7, 2010). 

[115] The petitioner does not dispute these characteristics of the WCB as an 

adjudicative body; however, he argues a review of a policy enacted by the board of 

directors for ultra vires is a true question of jurisdiction that attracts the standard of 

correctness. In my view, whether the policies enacted by the board of directors 

constitute a proper interpretation and application of the Workers Compensation Act 
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is not the type of jurisdictional question characterized in Dunsmuir as attracting the 

standard of correctness. In para. 59 of Dunsmuir, Bastarache and LeBel JJ. 

accorded a very narrow scope to “true questions of jurisdiction”: 

Administrative bodies must also be correct in their determinations of true 
questions of jurisdiction or vires. We mention true questions of vires to 
distance ourselves from the extended definitions adopted before CUPE. It is 
important here to take a robust view of jurisdiction. We neither wish nor 
intend to return to the jurisdiction/preliminary question doctrine that plagued 
the jurisprudence in this area for many years. “Jurisdiction” is intended in the 
narrow sense of whether or not the tribunal had the authority to make the 
inquiry. In other words, true jurisdiction questions arise where the tribunal 
must explicitly determine whether its statutory grant of power gives it the 
authority to decide a particular matter. The tribunal must interpret the grant of 
authority correctly or its action will be found to be ultra vires or to constitute a 
wrongful decline of jurisdiction: D. J. M. Brown and J. M. Evans, Judicial 
Review of Administrative Action in Canada (loose-leaf), at pp. 14-3 to 14-6. 
An example may be found in United Taxi Drivers’ Fellowship of Southern 
Alberta v. Calgary (City), [2004] 1 S.C.R. 485, 2004 SCC 19. In that case, the 
issue was whether the City of Calgary was authorized under the relevant 
municipal acts to enact bylaws limiting the number of taxi plate licences 
(para. 5, per Bastarache J.). That case involved the decision-making powers 
of a municipality and exemplifies a true question of jurisdiction or vires. These 
questions will be narrow. We reiterate the caution of Dickson J. in CUPE that 
reviewing judges must not brand as jurisdictional issues that are doubtfully 
so. 

[116] There is no dispute that the board of directors was authorized by the Workers 

Compensation Act to pass policies that are binding on the WCB and WCAT. In 

particular, the petitioner does not allege that the board of directors lacked the 

authority to enact a policy addressing the assessment of pensions under s. 23(3) of 

the Workers Compensation Act. Instead, the petitioner alleges the board of directors 

erred in its application of s. 23(3) of the Workers Compensation Act when it enacted 

Policy #40.00 because the substance of the policy is inconsistent with the Act. As 

the Supreme Court of Canada concluded in Dunsmuir at para. 54, “[d]eference will 

usually result where a tribunal is interpreting its own statute or statutes closely 

connected to its function, with which it will have particular familiarity”. Accordingly, I 

find the standard of reasonableness applies to the review of Policy #40.00 and, in 

particular, whether the terms of the policy are inconsistent with s. 23(3) of the 

Workers Compensation Act. 
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[117] Dunsmuir also addressed the definition of the “reasonableness” standard at 

paras. 41 and 47: 

.... both standards [patent unreasonableness and reasonableness] are based 
on the idea that there might be multiple valid interpretations of a statutory 
provision or answers to a legal dispute and that courts ought not to interfere 
where the tribunal's decision is rationally supported. 
... 
Reasonableness is a deferential standard animated by the principle that 
underlies the development of the two previous standards of reasonableness: 
certain questions that come before administrative tribunals do not lend 
themselves to one specific, particular result. Instead, they may give rise to a 
number of possible, reasonable conclusions. Tribunals have a margin of 
appreciation within the range of acceptable and rational solutions. A court 
conducting a review for reasonableness inquires into the qualities that make 
a decision reasonable, referring both to the process of articulating the 
reasons and to outcomes. In judicial review, reasonableness is concerned 
mostly with the existence of justification, transparency and intelligibility within 
the decision-making process. But it is also concerned with whether the 
decision falls within a range of possible, acceptable outcomes which are 
defensible in respect of the facts and law. 

[118] I note that in Dunsmuir the lack of any substantive or practical difference 

between the patently unreasonable and the unreasonable standards of review was 

emphasized at para. 41: “Looking to either the magnitude or the immediacy of the 

defect in the tribunal's decision provides no meaningful way in practice of 

distinguishing between a patently unreasonable and an unreasonable decision.” 

Instead, the standard of review is reasonableness, with the degree of deference 

owed falling along a spectrum that is, in turn, based on the nature of the tribunal and 

the type of decision under review. 

[119] The degree of deference owed in this case will be closer to that of the 

traditional reasonableness simpliciter because s. 58 of the Administrative Tribunals 

Act does not extend to the board of directors and its policies. This points to a 

legislative intention to accord a different degree of deference to the review of policies 

than that observed when reviewing decisions of the WCAT. 
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D. Review of Policy #40.00 

[120] The issue is whether the terms of Policy #40.00 represent a rationally 

supported interpretation of s. 23(3) of the Workers Compensation Act. 

[121] The petitioner argues the policy is inconsistent with s. 23(3) of the Workers 

Compensation Act for reasons two-fold. First, because it incorporates a test of 

medical impossibility into the determination of whether a worker is entitled to a 

pension based on a loss of earnings. Second, because it adopts a broad definition of 

occupation that includes any job with the same or similar skills as the pre-injury 

occupation without regard for any difference in earnings. Where subordinate 

legislation excludes workers from benefits based on factors not contemplated by the 

enabling statute, it is ultra vires: Grace v. British Columbia (Lieutenant Governor in 

Council), 2000 BCSC 923 and Sciberras. 

[122] The petitioner also argues the policy is ultra vires because it does not apply 

the mandatory criteria specified in ss. 23(3.1) and (3.2) of the Workers 

Compensation Act. In this regard, the petitioner argues that s. 23(3.1) requires the 

WCB to determine whether the combined effect of the worker’s occupation at the 

time of the injury and the worker’s disability resulting from the injury is so exceptional 

that an amount determined under s. 23(1) does not appropriately compensate the 

worker for the injury. Because the policy precludes any consideration of wage loss 

unless the worker is no longer able to perform the essential skills of his occupation 

or a similar occupation, the worker may be denied a loss of earnings pension even 

where there is a substantial loss of earnings. The petitioner argues the policy also 

fails to consider the ability of the worker to adapt to another suitable occupation, 

which is a mandatory criterion under s. 23(3.2), whenever the worker can perform 

the essential skills of a similar occupation regardless of whether it is suitable or 

whether the worker could adapt to it. The petitioner says that the policy, as framed, 

ignores other factors that affect the ability of the worker to adapt to a new occupation 

such as the lack of available jobs, a lack of work experience, age and language 

limitations. 
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[123] The WCB argues the Workers Compensation Act as a whole, as well as the 

particular purpose of s. 23, must be considered to determine if it is rationally 

supported by the legislation. The WCB says the purpose of s. 23(3) is to grant the 

WCB a discretion to ensure a worker is properly compensated if their occupation 

and their injury is so exceptional that a pension based on a functional impairment 

assessment will be inappropriate. The WCB argues that its purposes include the 

provision of generous coverage for work related injuries and not generous benefits: 

Shuchuk v. Alberta (Workers’ Compensation Board, Appeals Commission), 2007 

ABCA 213. 

[124] The WCB argues the present system of pension assessment ensures that the 

functional impairment method is the one used for the vast majority of cases. The 

loss of earnings method is only for the rare, exceptional case. This amounts to a 

substantial change from the legislation prior to 2002, which established a dual 

system of pension assessment. Under the old system the worker always received 

the higher of the functional assessment and the loss of earnings assessment. A 

report commissioned by the government prior to the 2002 amendments cautioned 

that the dual system could adversely affect the viability of the workers’ compensation 

system in the long run because of the growth in pensions calculated on the basis of 

loss of earnings. The report recommended the WCB be granted a discretion to use 

the loss of earnings method where the board considered it more equitable: Core 

Services Review of the Workers’ Compensation Board at p. 191. The WCB argues 

the exceptional nature of the loss of earnings method is incorporated into the 

language of s. 23(3.1). Section 23(3.2), argues the WCB, is to ensure the workers 

maximize their rehabilitation potential and their post-injury earnings. These 

legislative objectives, argues the WCB, must inform the court in its interpretation of 

s. 23(3). 

[125] The WCB also argues that s. 23(3) is skeletal legislation that gives it a broad 

discretion to craft appropriate polices for its application: Western Stevedoring at 

paras. 9 and 65. Because s. 23(3.1) uses terms not defined by the Workers 

Compensation Act, the WCB argues the board of directors may define these terms 
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in its policies: Skyline Roofing Ltd. v. Alberta (Workers’ Compensation Board), 2001 

ABQB 624 and Vancouver (City) v. British Columbia (Workers’ Compensation 

Board) (1995), 2 B.C.L.R. (3d) 321 (C.A.). Terms such as “appropriately” 

compensate and “so exceptional” permit the WCB to determine the circumstances in 

which a loss of earnings pension meets the overall objectives of the workers’ 

compensation system. 

[126] In regard to the specific allegations by the petitioner, the WCB argues that 

Policy #40.00 does require consideration of earnings and the worker’s ability to 

adapt to suitable occupations at the third step of the inquiry; s. 23(3) is not 

determined by loss of earnings alone; and the WCB may use its judgment to 

determine which factors should be priorities among the policies articulated in 

ss. 23(3.1) and 23(3.2). In addition, the WCB argues the policy is broadly framed to 

take into account a loss of earnings when assessing whether an occupation is of a 

similar type or nature to the pre-injury occupation: Practice Directive #C6-2. The 

WCB argues the impossibility standard is also a rational interpretation of s. 23(3.1) 

because if a worker can perform the skills of his occupation or a similar occupation 

his case is not exceptional. While an award under s. 23(3) does not take into 

account adaptability factors such as variations in the labour market, these factors 

are already built into an award under s. 23(1): Policy #39 RSCM II. Moreover, the 

WCB argues that if a worker can still perform the essential skills of his occupation or 

a similar occupation, there is no need to assess whether he can adapt to another 

suitable occupation. 

[127] In my view, s. 23(3) of the Workers Compensation Act grants the WCB a 

broad discretionary authority to award a pension based primarily on a loss of 

earnings in cases that are so exceptional that the functional impairment method of 

calculating the worker’s pension does not “appropriately compensate” the worker for 

the injury. The primary and mandatory method of pension calculation is the 

functional impairment assessment defined in s. 23(1) and a pension award under 

s. 23(3) is an exception to the general rule. 
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[128] Where the WCB is granted such a broad discretion to grant or refuse 

pensions pursuant to s. 23(3), it is clear that the board of directors have authority to 

delineate the circumstances in which this discretion may be exercised by the 

enactment of policies. In drafting such policies the board of directors may take into 

consideration the broad policy objectives of the workers’ compensation scheme as 

well as the specific underlying rationale for the 2002 amendments to the Workers 

Compensation Act. In particular, the board of directors may consider the costs of 

pension awards and the sustainability of the accident fund; the need to provide 

incentives for workers to maximize their rehabilitation efforts and their post-injury 

earnings; and the emphasis on the functional impairment method of calculating 

pensions as the primary method to achieve the foregoing objectives. 

[129] What the board of directors cannot do, however, is enact a policy that is not 

rationally supported by the Workers Compensation Act. In particular, where the 

Workers Compensation Act requires the WCB to consider specific factors when 

determining eligibility for a pension under s. 23(3), the board of directors cannot 

enact a policy that ignores these factors, alters these factors, or adds other factors 

inconsistent with the statute. 

[130] Addressing the specific points raised by the petitioner, I am not satisfied that 

the Workers Compensation Act precludes the establishment of an “impossibility” 

standard in regard to the question of whether the worker is able to continue in his 

own occupation. While s. 23(3.2) requires the WCB to consider the worker’s ability to 

continue in his pre-injury occupation, it sets no standard by which the WCB is to 

judge this question. Requiring medical evidence that shows it is impossible for the 

worker to perform his pre-injury occupation is rationally connected to the inquiry 

under s. 23(3) and the underlying purpose of the workers’ compensation scheme, 

which is to provide coverage for injuries that prevent a worker from returning to his 

employment. This inquiry also invites a “yes” or a “no” answer: either the worker can 

return to his pre-injury occupation or he cannot. Whether it would be hard or easy for 

him to do so is presumptively irrelevant. Lastly, while “impossible” may appear to be 

a high standard, whether a worker can or cannot return to his pre-accident 
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occupation is primarily a question of fact within the WCB’s exclusive jurisdiction and 

thus would engage the highest possible deference by the court regardless of the 

standard of proof required. 

[131] Similarly, there is nothing in the Workers Compensation Act that precludes 

the board of directors from defining what is meant by “occupation”. This term is not 

defined by the Workers Compensation Act. To define “occupation” as a collection of 

jobs or employments that are characterized by a similarity of skills is not inconsistent 

with the Workers Compensation Act or its purposes. A definition of occupation that 

goes beyond the worker’s actual pre-injury job can be rationally supported by the 

underlying purpose of s. 23(3), which is to determine whether there are extraordinary 

circumstances that render a functional impairment calculation of the worker’s 

pension inappropriate. In other words, where a worker can still do his job or a job 

with similar skills, it is less likely that his injury will result in extraordinary 

circumstances warranting a pension under s. 23(3). 

[132] The petitioner argues that Policy #40.00 fails to consider a loss of earnings in 

the definition of occupation. A worker can experience a significant reduction in 

earnings within this broad definition of occupation and still not qualify for a pension 

under s. 23(3). Policy #40.00 recognizes the ultimate goal of the s. 23(3) analysis is 

to determine whether, due to a compensable injury, the worker is unable to return to 

his occupation, a similar occupation or a suitable occupation “without incurring a 

significant loss of earnings.” However, there is nothing in s. 23(3) that mandates a 

consideration of the worker’s earnings as a factor to be considered in determining 

whether any particular case is “so exceptional”. Subsection (3.1) recognizes that the 

functional impairment method of calculating a pension does not adequately 

compensate a worker when the criteria in that subsection and (3.2) are satisfied. 

Implicitly, this must mean it does not appropriately compensate the worker because 

there is a significant loss of earnings that is not reflected in the percentage of 

disability awarded under the functional impairment assessment. However, there is 

nothing in these subsections that demands that a loss of earnings form part of the 

analysis of whether the worker can return to his pre-accident occupation or at some 
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later stage in the analysis. Ultimately, Policy #40.00 recognizes that a loss of 

earnings may have an impact on whether jobs are considered to be within an 

“occupation” but cautions, “that fact alone is not sufficient to meet the test set out 

under section 23(3) and (3.1).” 

[133] The petitioner also argues Policy #40.00 is inconsistent with the Workers 

Compensation Act because the three step process established by its terms 

precludes the WCB from determining whether a worker can adapt to a suitable 

occupation in every case. The requirement to consider whether a worker can adapt 

to another suitable occupation appears to be a mandatory part of the WCB’s 

analysis under subsection (3.1). In this regard, s. 23(3.2) appears to contemplate 

this analysis in every case. The language of Policy #40.00, however, is confusing in 

regard to this issue. On the one hand, WCAT and the WCB have interpreted Policy 

#40.00 as establishing a three step process for determining eligibility under s. 23(3), 

which contemplates no assessment of whether a worker can adapt to another 

suitable occupation if he or she can still perform the essential skills of his or her pre-

accident occupation or a similar occupation. On the other hand, Policy #40.00 refers 

to these steps as a list of criteria to be satisfied and later in the text of the policy the 

WCB is directed to make an assessment concerning the worker’s ability to adapt to 

another suitable occupation in “all cases”. 

[134] Regardless of the correct interpretation of Policy #40.00, I find the Workers 

Compensation Act does not require the WCB to determine whether a worker is able 

to adapt to another suitable occupation unless it finds the worker cannot continue in 

his pre-accident occupation. In the circumstances, it is clear that “or” in (3.2) must be 

read disjunctively. This interpretation accords with common sense; that is, if the 

worker can still do his job there is no reason to go further and inquire whether he can 

adapt to another job. 

[135] Lastly, the petitioner argues the board of directors has improperly imported 

into s. 23(3) additional requirements that are not contemplated by the legislation. By 

requiring the worker to prove that he is not only unable to perform his pre-injury 
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occupation but also any “occupation of a similar type or nature” the board of 

directors has excluded a broad category of workers who would otherwise be entitled 

to consideration under step three of Policy #40.00, where both the loss of earnings 

and the ability to adapt to other occupations is considered. Essentially, the board of 

directors has excluded workers from consideration under s. 23(3) based on factors 

not found in this provision either expressly or by necessary implication. 

[136] I agree with the petitioner that there is nothing in ss. 23(3), (3.1) or (3.2) of the 

Workers Compensation Act that contemplates consideration of other occupations “of 

the same type or nature” as the occupation performed by the worker prior to his 

injury. The only reference to other employment is in (3.2), where the WCB is 

mandated to consider whether the worker can adapt to “another suitable 

occupation.” To import into (3.1) or (3.2) consideration of “other occupations of the 

same type or nature” goes beyond the language of the provisions and is ostensibly 

redundant. In this regard, when the WCB assesses whether the worker is able to 

adapt to another suitable occupation, it may consider other occupations that are 

similar in type or nature to the worker’s occupation prior to the injury. There is no 

rationale for expanding the term “occupation” to include other occupations of a 

“similar nature or type”. This additional criterion is also inconsistent with (3.2) which 

requires the WCB to consider the worker’s ability to continue in his occupation at the 

time of the injury and not in any other similar occupations except in the context of 

adapting to another suitable occupation. 

[137] I am also unable to conclude that this additional requirement is rationally 

connected to the purposes of the workers’ compensation scheme generally or 

s. 23(3) in particular. By including in the definition of occupation a broad collection of 

jobs and employments characterized by similar skills, the WCB has effectively 

accomplished its objective to limit pensions under s. 23(3) to exceptional cases. If 

under this expanded definition of occupation the worker proves it is impossible to 

return to work, the WCB must still go on to consider his ability to adapt to other 

occupations. Thus requiring the worker to prove he cannot perform the essential 

20
11

 B
C

S
C

 3
29

 (
C

an
LI

I)

Volume VI - Page 156 of 530



Jozipovic v. British Columbia (Workers’ Compensation 
Appeal Tribunal) Page 53 

 

skills of all similar occupations is not necessary to accomplish the objectives of 

s. 23(3) described above. 

[138] Accordingly, I find that portion of Policy #40.00 which requires the WCB to 

consider whether the worker can perform the essential skills of “an occupation of a 

similar type or nature” as a precondition to eligibility for an award under s. 23(3) is 

unreasonable because it is not rationally supported by the legislation. 

[139] In light of my findings with respect to Policy #40.00, it is unnecessary for me 

to determine the final error alleged by the petitioner; that is, the WCAT panel failed 

to act fairly because it did not provide adequate reasons. 

REMEDY 

[140] The appropriate remedy in this case is to declare that the decisions of the 

WCAT panels are patently unreasonable insofar as they relate to the calculation of 

the petitioner’s functional impairment award under s. 23(1) of the Workers 

Compensation Act. In addition, I declare that the WCAT decisions are patently 

unreasonable insofar as they relate to the assessment of the petitioner’s eligibility for 

a pension calculated under s. 23(3) of the Workers Compensation Act on the ground 

that the WCAT reconsideration panel applied a policy of the board of directors that is 

not rationally supported by the Workers Compensation Act. 

[141] The WCAT decisions are set aside and WCAT is ordered to reconsider the 

petitioner’s pension entitlement under s. 23(1) and s. 23(3) of the Workers 

Compensation Act.  Further, pursuant to s. 2(2) of the Judicial Review Procedure 

Act, I direct that WCAT have due regard to the principles outlined in these reasons 

for judgment when reconsidering the petitioner’s entitlement to a pension under 

s. 23(1) and s. 23(3) of the Workers Compensation Act. 

[142] I am not satisfied that it is necessary to direct that the petitioner’s case be 

heard by a differently constituted panel. There is nothing to suggest that the WCAT 

panel will make a biased determination or that the WCAT panel is incapable of 
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reconsidering the petitioner’s pension entitlement with an open mind and consistent 

with the principles articulated in these reasons for judgment. 

[143] Lastly, I am not satisfied that I should grant a declaration that Policy #40.00 is 

of no force and effect. It is apparent that, insofar as the offending portions of the 

policy have an impact on the WCAT’s reconsideration of the petitioner’s pension 

entitlement under s. 23(3) of the Workers Compensation Act, WCAT must have 

regard to the principles outlined in these reasons for judgment. However, whether 

my conclusions with respect to Policy #40.00 should have a more general 

application is an issue that should be left with WCAT and the board of directors 

pursuant to the s. 251 review process. 

COSTS 

[144] I agree with the respondents that this is not an appropriate case in which to 

award costs and I decline to do so. 

“Bruce J.” 
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_______________________________________________________

Reasons for Judgment
of the

Honourable Mr. Justice M. David Gates
_______________________________________________________

Introduction

[1] In 1975, Bruce Tompkins was struck by a piece of equipment while working on an oil
drilling rig. He was thrown and fell into the drilling rig draw works. He suffered a 5-inch
laceration to the occipital area of his scalp, full depth and ragged, requiring 15 to 20 stiches. He
also complained of a painful right elbow. X-rays of the elbow were negative and x-rays of the
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head and cervical spine indicated no fractures and well preserved disc spaces. Dr. Frain
diagnosed a scalp laceration and right elbow strain.

[2] Mr. Tompkins claimed workers’ compensation and was paid total temporary disability
benefits (TTD) for nine days (August 21 to 29, 1975). He returned to work on the rigs in October
1975.

[3] Mr. Tompkins continued to work over the years as a heavy equipment operator, despite
experiencing some back and neck pain since the 1975 injury. In the early 2000s, he found he
could no longer work due to chronic neck and back pain. 

[4] By correspondence dated February 28, 2002, he requested that the WCB reopen his claim
as he had developed degenerative arthritis of the cervical spine. He stated that the accident was
the cause of the arthritis as it was the only injury sustained to his head and neck throughout his
medical history. On May 29, 2002, WCB denied the request to reopen the claim. 

[5] On June 24, 2003, Mr. Tompkins requested that the WCB accept responsibility for the
degenerative changes in his neck, shoulder and right arm as well as a closed head injury he
allegedly suffered in the accident. He provided a number of additional medical reports and other
new evidence. The WCB requested and received additional medical records from WCB in British
Columbia for the period between 1975 and 2002 and conducted additional medical reviews. The
information indicated that Mr. Tompkins had filed several claims relating to neck and back pain
with the WCB of British Columbia between 1980 and 2001. On January 9, 2004, the WCB
advised Mr. Tompkins that his claim for ongoing benefits was denied as the WCB was unable to
relate his ongoing difficulties to the accident.

[6] In April 2004, Mr. Tompkins requested payment of TTD for August 30, 1975 to
September 30, 1975. The WCB found no evidence that he was disabled from work beyond
August 25, 1975, and denied the request in correspondence dated April 24, 2004.

[7] On June 9, 2004, Mr. Tompkins requested review by the Decision Review Body (DRB)
of the WCB decisions on his claims for degenerative disc disease and a closed head injury. The
DRB denied the appeal for a closed head injury on August 25, 2004. A decision on degenerative
disc disease and neck problems was deferred pending review by a medical panel for
determination pursuant to s. 46.1 of the Workers’ Compensation Act, c W-15, RSA 2000.

[8] On February 24, 2005, the Appeals Commission upheld the decision to deny
compensation for a closed head injury and payment of further TTD benefits. 

[9] On May 11, 2005, a medical review panel concluded that Mr. Tompkins did not have a
definable impairment occurring from the 1975 elbow, head or neck injury. It also determined that
he had cervical spondylosis but that any impairment was somatoform, and the 1975 injury could
be a possible factor but not the cause of the cervical spondylosis. After receipt of the medical
panel report, the DRB again considered the outstanding degenerative disc disease issues. The
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DRB decision of June 29, 2005 stated that the medical findings of the medical panel were
binding on the DRB, and that a probable relationship had not been established between the
development of a cervical spondylosis and the accident. 

[10] Mr. Tompkins appealed to the Appeals Commission (AC). In its decision of May 29,
2006, the AC denied the appeal of the June 29, 2005 DRB decision. 

[11] Mr. Tompkins requested reconsideration of the May 29, 2006 decision. The AC denied
the request for reconsideration on October 24, 2006, finding that Mr. Tompkins had not
submitted any new information nor demonstrated any error of law, jurisdiction, fact or process
that would warrant a rehearing.

[12] Mr. Tompkins applied for judicial review of the May 26, 2006 AC decision by way of
Originating Notice of Motion dated November 26, 2006. The AC and WCB agreed to adjourn to
a special chambers date. The matter was then adjourned by Mr. Tompkins and no further contact
with WCB occurred for approximately four and a half years. On April 7, 2011, current counsel
contacted the AC to request dates for the hearing. The hearing was ultimately confirmed on
December 1, 2011 and heard on April 17, 2012.

Positions of the Parties

[13] Mr. Tompkins argues that the AC erred in considering itself bound by the medical panel
decision, and abdicated its role as decision maker. It also erred in its application of the standard
of proof and law of causation to the facts of the case. Mr. Tompkins cites Shuchuk v Alberta
(Workers’ Compensation Board, Appeals Commission), 2007 ABCA 213, 409 AR 321.

[14] The WCB submits that the AC is bound by the medical findings of a medical panel: s.
46.1 of the Act. Both the WCB and AC are bound by WCB policies and are required to apply
them in their decisions and determinations: s. 13.2(6)(b). Further, the AC considered the entirety
of the evidence before it in rendering its decision as prescribed by the Court in Alberta
(Workers’ Compensation Board) v Alberta (Appeals Commission for Alberta Workers’
Compensation), 2010 ABQB 368, 504 AR 79 (Wallace). 

[15] The WCB further argues that the standard of proof applicable to adjudication of workers
compensation claims in Alberta is the balance of probabilities: Policy 01-03, Part 1. The test of
causation to be applied was not raised in argument before the AC. The Shuchuk decision was
decided over a year after the AC decision was released and was the first time the courts had
addressed the proper test of causation to be used in WCB cases, and therefore the AC’s failure to
apply the legal principles in that case cannot be considered an error. The AC could reasonably
find that the injuries complained of (cervical spondylosis and related conditions) were not caused
or contributed to by his 1975 accident, either through application of the “but for” test or the
“material contribution” tests.
[16] On this last point, counsel for the AC submits that the law of causation from the tort
system has been imported into workers’ compensation cases, and a substantial connection must
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exist between the injury and the compensable accident: Shuchuk. The material contribution test
is only to be used when the “but for” test is unworkable: Resurfice Corp v Hanke, 2007 SCC 7,
[2007] 1 SCR 333.

[17] Finally, the WCB submits that relief should be denied due to delay in advancing this
application, and the Applicant’s impecuniosity is not an excuse: PPG Industries Ltd v Canada
(Attorney General), [1976] SCR 739; Strachan (cob Kats) v Edmonton (City), 2003 ABQB
309, 349 AR 289. The Applicant responds that no prejudice is alleged, noting that the WCB
process took longer than the five years which have passed since the filing of the judicial review.

[18] The WCB also raises a preliminary issue: only questions of fact or mixed fact and law are
pled as grounds of judicial review in the Originating Notice of Motion and the only relief sought
is judicial review. Mr. Tompkins has not sought appeal on issues of law and jurisdiction pursuant
to s. 13.4 of the Act and such issues are consequently not properly before the Court: Sarcee
Gravel Products Inc v Alberta (Workers' Compensation Board), 2006 ABQB 56, 394 AR 74;
Foster v Alberta (Transportation and Safety Board), 2006 ABCA 282, 397 AR 82. 

[19] Mr. Tompkins argues that this Court has jurisdiction to judicially review the decision,
even where a right of appeal exists: Buckley v Entz Estate, 2007 ABCA 7, 401 AR 231, leave
denied  [2007] SCCA No 146 at paras 13 to 14. The issues in this case involve issues involving
WCB policy in relation to causation, which are mixed fact and law: Alberta (Workers’
Compensation Board v Alberta (Appeals Commission for Alberta Workers’ Compensation),
2005 ABQB 161, 374 AR 336 at paras 56 to 61, Melanson v Alberta (Appeals Commission for
Alberta Workers’ Compensation), 2011 ABQB 104, 511 AR 158 at para 29, Allsop v Alberta
(Appeals Commission for Alberta Workers' Compensation), 2010 ABQB 472, 16 Admin LR
(5th) 132 at paras 13 to 15, Buckley v Entz at paras 22, 32. There is no right of appeal on
questions of mixed fact and law: Patrus v Alberta (Workers' Compensation Board, Appeals
Commission), 2011 ABQB 523 at paras 45 to 46. 

Preliminary Issue

[20] Questions of fact or mixed fact and law are pled as grounds of judicial review in the
Originating Notice of Motion, however the Applicant initially argued before this Court that the
AC erred on questions of jurisdiction or law by considering itself bound by the medical panel
decision and failing to consider causation on a de minimis standard. The Applicant subsequently
backtracked during oral argument in response to the preliminary issue raised by the WCB.

[21] In my view, the Applicant essentially complains in the Originating Notice and before this
Court that the AC did not properly apply the law to the facts of the case before it. True questions
of jurisdiction are very narrow and exceptional: ATA at paras 33 to 44. With respect to the
weight to be attributed to the medical panel report, the AC restated s. 46.1(5) of the Act, which
provision has not been challenged on this review. The AC did not expressly address the test for
causation. The conclusion on causation involves application of law to facts. Questions of mixed
fact and law can be addressed by this Court in the context of a judicial review.
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[22] Assuming that the Applicant raises issues more weighted toward pure law, I will briefly
consider whether the matter is properly before the Court. The WCB cites Foster v Alberta
(Transportation and Safety Board), 2006 ABCA 282, 397 AR 82, however in that case the
statutory regime provided for appeals on questions of jurisdiction and law to the Court of Appeal,
while judicial reviews would come before the Court of Queen’s Bench. The Court of Appeal held
that Court of Queen’s Bench lacked jurisdiction to hear a matter of procedural fairness (question
of law) on a judicial review.

[23] Slatter JA held in Buckley v Entz Estate:

13  The [Workers’ Compensation] Act gives a right of statutory appeal to the
Court of Queen's Bench on a question of law or jurisdiction. Issues of mixed fact
and law, or pure fact, are subject to judicial review. In borderline cases there may
be some uncertainty as to the appropriate procedure. To avoid this problem it is
increasingly becoming the practice of cautious applicants to launch an application
for judicial review, and an appeal, under the same Originating Notice. The
respondents Buckley and H&R Transport did not appeal the decision of the
Appeals Commission. Rather, they applied for judicial review only. Counsel for
the Appeals Commission drew this to the panel's attention during argument.

14  The Court of Queen's Bench has jurisdiction to judicially review the decisions
of tribunals, even where a right of appeal exists. However, where an equally
effective alternative remedy exists, the court will often exercise its discretion to
refuse a remedy on judicial review: Harelkin v. University of Regina, [1979] 2
S.C.R. 561, 26 N.R. 364; Canadian Pacific Ltd. v. Matsqui Indian Band, [1995]
1 S.C.R. 3, at paras. 32-38, 112, and 140-153. The courts generally insist on the
exhaustion of administrative remedies, in order to avoid undermining the
administrative appeal structure with applications for judicial review. An
application for judicial review in the face of an administrative appeal deprives the
appeal tribunal of its jurisdiction itself to hear the appeal. However, where the
right of appeal and the application for judicial review would both be to the same
tribunal (the Court of Queen's Bench), this factor is not in play, and there is no
reason why judicial review on a question of law or jurisdiction should not be
available notwithstanding the right of appeal. The standard of review will be the
same whether the matter is brought forward by judicial review, or by way of
appeal: Dr. Q. v. College of Physicians and Surgeons of British Columbia,
[2003] 1 S.C.R. 226, 2003 SCC 19, at para. 21. Therefore, in these circumstances
it is not always necessary for the court to recast the proceedings under Rule
753.16, although that rule confirms that the form of the application is no
impediment to the relief applied for. Thus the form of the application before the
Court of Queen's Bench is not of any significance in this matter.
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[24] Therefore, Slatter J.A. in Buckley noted that the policy issues in a Foster type of regime
do not arise where the appeal and judicial review would both be heard by the same reviewing
body and the same standard of review applies.

[25] In my opinion, Slatter J.A.’s comments in Buckley (which was a WCB case) undermine
to some extent the position Trussler J. expressed in another WCB case, Sarcee Gravel Products
Inc v Alberta (Workers' Compensation Board), 2006 ABQB 56, 394 AR 74, also relied on by
the WCB. Trussler J. in Sarcee noted some procedural distinctions between judicial review and
appeal, for example the Rules required that an application for judicial review be served on the
Attorney General, while there was no similar requirement for a statutory appeal under the Act.
Accordingly, a proceeding mistakenly commenced as a statutory appeal would not necessarily
meet the procedural requirements for a judicial review. As in the present case, the applicant in
Sarcee had applied for judicial review, but cast some of the questions as issues of law. Trussler J.
essentially addressed the issues in the framework of a judicial review, finding that all of the
issues could be framed as questions of mixed law/fact although some were weighted more
toward law.

[26] Slatter J.A. in Buckley also mentioned the possibility of "recasting" the proceedings
under 753.16 (now Rule 3.2(6)) which allows the Court to convert pleadings where the parties
chose the wrong type of proceeding. Trussler J. in Sarcee did not mention that possibility.

[27] In Precision Drilling Corp v Calgary (City), 2011 ABQB 503, 47 Alta LR (5th) 26,
McCarthy J. reviewed Buckley, Foster, and other cases, stating: 

16     Taking into consideration all of the above, I cannot conclude that Slatter J.A.
intended to say in Buckley that judicial review always should be available
notwithstanding a statutory appeal when both are to be heard by this Court. To
avoid rendering the right of appeal nugatory, a distinction must be made between
the two remedies, regardless of the overlapping forum. This is particularly so
when the two remedies are subject to different conditions, as in this case where
there is a significant difference in the relevant limitation periods.

[28] Clark J reviewed the issue in a slightly different context in Patrus v Alberta (Workers'
Compensation Board, Appeals Commission), 2011 ABQB 523 at paras 9 to 18. In the result,
jurisdiction was found by virtue of an appeal. However, Clark J. opined in obiter at paras 45 and
46 that Rule 3.2(6) might be used in certain circumstances to avoid denial of a remedy on the
basis of a technical defect. 

[29] The WCB argues that the jurisdictional and procedural distinction between judicial
review and appeal under the Act was raised by the AC in Buckley for the first time during oral
argument before the Court of Appeal, and therefore the Court did not have the benefit of written
argument and authorities presented by the parties or the Court of Queen’s Bench analysis. The
WCB further argues that Slatter J.A.’s comments in Buckley contradict the Court of Appeal’s

20
12

 A
B

Q
B

 4
18

 (
C

an
LI

I)

Volume VI - Page 164 of 530



Page: 7

reasons in Alberta (Workers' Compensation Board) v Appeals Commission, 2005 ABCA 276,
371 AR 318 (Davick).

[30] In my view, the passage cited above from Buckley is persuasive. It does not diminish the
distinctions underlined in Davick. Those distinctions must be kept in mind by the Court when
hearing cases in which they are relevant. Slatter J.A. in Buckley discusses general policy issues
which distinguish regimes such as the one at play in Foster from situations where appeals and
judicial review are heard by the same body. Those policy issues, among others, will guide the
Court in particular circumstances in the exercise of its discretion as to whether to hear or refuse a
remedy on judicial review.

[31] In the present case, the Applicant clearly raises questions of mixed fact and law. However
to the extent that he does raise questions more weighted toward law, I find that this Court has
jurisdiction to hear the matter.

Conclusion

[32] I do not accept WCB’s contention, raised by way of preliminary issue, that the issues
raised by Mr. Tompkins are not properly before the Court. Mr. Tompkins seeks relief from this
Court on the basis of alleged errors on the part of the AC in dismissing his claim. Even assuming
that his application for judicial review erroneously characterized some of the questions as issues
of law, I am satisfied that this Court has jurisdiction to hear this matter.

[33] Counsel are requested to contact the Court on or before July 15, 2012, indicating whether
or not they wish to fix a date for the continuation of the oral hearing, or are content to have the
Court make a decision on the merits of this application on the basis of the written materials
submitted, the oral submissions made on April 17, 2012, and any further written submissions on
the merits which the parties may wish to make.

Costs

[34] If the parties are not able to agree on how costs for the hearing of this preliminary issue
will be addressed, they are at liberty to provide written submissions on costs within 30 days of
the date of this decision.

Heard on the 17  day of April, 2012.th

Dated at the City of Edmonton, Alberta this 27th day of June, 2012.
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M. David Gates
J.C.Q.B.A.
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Appearances:

Johannes H. Schenk
for the Applicant

William P. Ostapek
for the WCB

Sandra Hermiston
For the Appeals Commission 20
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_______________________________________________________

Corrigendum of the Memorandum of Decision
of

The Honourable Mr. Justice M. David Gates
_______________________________________________________

Appearance for WCB has been changed from Jason J.J. Bodnar to William P. Ostapek.
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 IN THE QUEEN’S BENCH 
 JUDICIAL CENTRE OF REGINA 
 

IN THE MATTER OF A JUDICIAL REVIEW PURSUANT 
TO PART 52 OF THE QUEEN’S BENCH RULES 

 
BETWEEN: 

MARVIN TAYLOR 
 APPLICANT 
 - and - 
 

THE WORKERS’ COMPENSATION BOARD  
 RESPONDENT 
 
 
 
D. R. Barth for the applicant 
 
W. P. Dale for the respondent 
  
 
JUDGMENT R. S. SMITH J. 
 
March 29, 2004 
  
 
Introduction 

 

[1] In January, 1999 Staff Sergeant Marvin Taylor tendered his resignation to 

the Regina Police Service after a career spanning 26 years. 

 

[2] There was no joy for Mr. Taylor in concluding his police career. He was 

leaving because he was reporting to a superintendent (“Supt. F”) with whom he had a 

toxic relationship. That unfortunate circumstance, layered on the normal pressures that 
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accrue to police work and some health issues being faced by Mr. Taylor, combined to 

prompt his resignation. 

 

[3] A portion of Mr. Taylor’s resignation letter reads: 

 
On Monday, January 4, 1999, I met with Chief Johnston and Union 
President, Sgt. Troy Hagen. At which time we discussed my options 
noted as follows 

a) Retirement 

b) Watch Commander’s position 

c) Remain in Commercial Crime with a working contract with 
[Supt. F]. 

Although Chief Johnston indicated that I could keep my position in the 
Commercial Crime Unit, working with [Supt. F], I did not feel that 
[Supt. F’s] attitude would change appreciably, or if this would ever be a 
productive, positive work environment. 

As I am unable to work the 12 hour night shift as a Watch Commander 
and do not feel that I would be able to work with [Supt. F], due to his 
oppressive, belligerent behaviour, I am forced to tender my resignation 
with the Regina Police Service. 
 

[4] Although Mr. Taylor was a member of the Regina Police Association and 

his position was governed by a collective bargaining agreement, the Association indicated 

it could be of no assistance. 

 

[5] In March, 2002 Mr. Taylor read a newspaper article which discussed how 

the Workers’ Compensation Board (“WCB”) accepted and dealt with stress claims. As 

Mr. Taylor had resigned from the police service as a result of the stress in dealing with 

Supt. F, he concluded he should make a claim for compensation. 
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[6] On March 21, 2002 he submitted a claim to WCB. The claim was denied by 

the Claims Entitlement Specialist, the first step of the WCB process, and Mr. Taylor was 

advised of the denial by letter dated September 23, 2002. 

 

[7] The relevant portion of the letter from the Claims Entitlement Specialist 

read: 

 
You indicated your stress arose out of your employment in 1998. We 
have conducted a thorough investigation, including conversations with 
you, your superiors, and your co-workers. 

It our position there is an accepted amount of stress associated with any 
form of employment. These pressures and tensions include: 
interpersonal relationships with your peers, subordinates, and 
supervisors, as well as actions taken by an employer in good faith, such 
as: discipline, workflow, transfer, layoff, downsizing, demotion or 
termination. 

We are aware that any employment issues/conflicts should be resolved 
between the employee and employer, and cannot be considered a reason 
for claiming workers’ compensation benefits. 

Although you worked in a stressful environment, we are unable to find 
any indicator that you were under an excessive and/or unusual amount 
of stress due to your workload. As other factors such as a death in your 
family or close friends add to ones stress, this also is not considered 
work related. 

 

[8] The Workers’ Compensation Act, 1979, S.S. 1979, c. W-17.1 (the “Act”) 

provides for an appeal to an Appeals Committee and Mr. Taylor launched an appeal on 

September 27, 2002. The decision denying the claim and upholding the initial decision 

was communicated to Mr. Taylor by letter dated May 12, 2003. 

 

[9] The material portion of the decision of the Appeals Committee provides: 
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Mr. Taylor was exposed to stress from a number of sources. Acceptance 
of stress claims is reserved for those situations where work stress was 
excessive and unusual and work stress was the predominant cause of 
injury. Board Policy (2/92) dictates stress produced by industrial 
relations issues like discipline, work evaluation, transfers, demotions, 
and reorganization, does not provide a basis for acceptance. Acceptance 
is indicated if the demand of performing assigned duties, either due to 
the amount of work or degree of difficulty, imposes excessive and 
unusual pressures. In keeping with this policy, the information gathered 
on Mr. Taylor’s claim was examined to determine the predominant 
source of his stress. 

The sources of stress Mr. Taylor was exposed to included industrial 
relation issues, the death of his brother, personal health concerns, and a 
heavy and difficult work load. Based on the timing of his resignation, 
and a number of other factors, the reaction to industrial relations issues 
represents the predominant source of his stress. As his heavy and 
difficult work load was not the predominant source of stress, his claim 
cannot be accepted. 

 

[10] The Act provides for a further appeal to the members of the board of the 

WCB sitting as a quasi judicial tribunal. An oral hearing before the WCB, sitting as such 

a tribunal, was scheduled for November, 2003. The WCB heard from Mr. Taylor and his 

counsel and issued a decision in January, 2004. The salient portion of the decision reads: 

 
The Board Members have considered the lack of notice of injury under 
Section 45 [requiring claim for compensation to be made with six 
months from the date injury sustained] and believe there was no good 
reason provided to explain why the claim had not been placed within 
six months of the incident. 

In Mr. Taylor’s case the Board believe his resignation was particularly 
salient as he did not follow it through with his Union or employer or 
other statutes at the time. 

The Board Members have reviewed the issues around whether or not 
Mr. Taylor was subjected to stress through his work. Police work can 
be considered a stressful occupation, however, the circumstances lead 
the Board to believe this case is one of industrial relations. As such the 
dispute surrounding this was the area of Mr. Taylor’s problems that 
initiated his resignation. The Board’s policy concerning stress 
associated with industrial relations is very clear and specifically 
excludes this as a basis for acceptance. Accordingly, there is no basis to 
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consider the claim under Section 47 of the Act, therefore, the appeal is 
denied. 
 

[11] Mr. Taylor brings an application under Part 52 of The Queen’s Bench Rules 

seeking an order quashing each of the decisions made in the WCB process and a 

declaration that Mr. Taylor’s injury was a work injury and an ancillary order in the nature 

of mandamus requiring the WCB to compensate him in accordance with the Act. 

 

[12] The WCB resists the application and says that its decision was correct, and 

more to the point, it was a decision made absolutely within its jurisdiction and is therefore 

not subject to review by the Court. 

 

The Record 

 

[13] The record presented to the Court pursuant to Queen’s Bench Rule 669(3) 

by the WCB is the original application of Mr. Taylor dated March 21, 2002 and the final 

decision of the WCB dated January 20, 2004. That decision was the third decision 

rendered in the WCB process. 

 

[14] Counsel for the WCB notes that the final level of appeal is to the board of 

the WCB sitting as a quasi judicial tribunal. Counsel for the WCB asserts the decisions of 

the Claims Entitlement Specialist and the Appeals Committee are therefore subsumed in 

that final decision. Counsel also posits that as the decision of the WCB, acting as a quasi 

judicial tribunal, represents the final level of appeal, it is that decision, and that decision 

alone, which is subject to Court review. It therefore follows that only the final decision 

should be included in the return pursuant to Queen’s Bench Rule 669(3). 
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[15] I agree that it is only the final decision in the WCB process that is subject to 

judicial action on a review under Part 52 of the Queen’s Bench Rules. However, I am of 

the view that fact should not operate as to unduly restrict the record before the Court. 

 

[16] The decisions of the Claims Entitlement Specialist and the Appeals 

Committee would have been before the WCB when it was discharging its quasi judicial 

obligation. Therefore, in an application for judicial review respecting the decision of the 

WCB, each decision in the WCB process should be included in the return pursuant to 

Rule 669(3). In that way the Court would have a complete picture of the procedural 

journey experienced by the applicant leading to the final decision under scrutiny. 

 

[17] The difference of opinion as to the contents of the return under Queen’s 

Bench Rule 669(3) was rendered academic as a result of the WCB counsel’s 

magnanimous approach to materials filed by Mr. Taylor. Typically, counsel for a quasi 

judicial board being assailed would argue that the Court’s review should be restricted to 

the record which is produced pursuant to Rule 669(3). In this case, WCB counsel took no 

objection to the Court having access to the voluminous materials filed by Mr. Taylor 

which included those decisions in the WCB process of September 23, 2002 and May 12, 

2003 as well as the WCB policy regarding stress injuries. 

 

Standard of Review 

 

[18] The privative clause of the Act is contained in s. 22, the relevant portion 

being: 

 
22(1) The board shall have exclusive jurisdiction to examine, hear and 
determine all matters and questions arising under this Act and any other 
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matter in respect of which a power, authority or discretion is conferred 
upon the board and, without limiting the generality of the foregoing, the 
board shall have exclusive jurisdiction to determine: 

... 

(2) The decision and finding of the board under this Act upon all 
questions of fact and law are final and conclusive and no proceedings 
by or before the board shall be restrained by injunction, prohibition or 
other proceeding or removable by certiorari or otherwise in any court. 
 

[19] Counsel for both the applicant and the WCB agreed that the standard of 

judicial review is one of patently unreasonable. The parties were no doubt guided by the 

Court of Appeal decision in Sebastian v. Saskatchewan (Workers’ Compensation Board) 

(1994), 125 Sask. R. 28 (C.A.). 

 

[20] Having established the standard of review, the next question is what does 

“patently unreasonable” mean? 

 

[21] The test of what constitutes a “patently unreasonable” error is a severe one. 

In Syndicat des employés de production du Québec et de L’Acadie v. Canada (Labour 

Relations Board), [1984] 2 S.C.R. 412, Beetz J., speaking for the Court, described a 

“patently unreasonable” error as follows, at 420: 

 
A mere error of law is to be distinguished from one resulting from a 
patently unreasonable interpretation of a provision which an 
administrative tribunal is required to apply within the limits of its 
jurisdiction. This kind of error amounts to a fraud on the law or a 
deliberate refusal to comply with it. As Dickson J., (as he then was) 
described it, speaking for the whole Court in Canadian Union of Public 
Employees Local 963 v. New Brunswick Liquor Corporation, [1979] 2 
S.C.R. 227 at p. 237, it is: 

‘...so patently unreasonable that its construction cannot be 
rationally supported by the relevant legislation and demands 
intervention by the court upon review...’ 
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An error of this kind is treated as an act which is done arbitrarily or in 
bad faith and is contrary to the principles of natural justice.... 

 

[22] More recently, the question of what is or is not “patently unreasonable” was 

considered by the Supreme Court of Canada in Canada (Attorney General) v. Public 

Service Alliance of Canada, [1993] 1 S.C.R. 941 at para. 44: 

 
It is said that it is difficult to know what “patently unreasonable” 
means. What is patently unreasonable to one judge may be eminently 
reasonable to another. Yet any test can only be defined by words, the 
building blocks of all reasons. Obviously, the patently unreasonable test 
sets a high standard of review. In the Shorter Oxford English 
Dictionary “patently”, an adverb, is defined as “openly, evidently, 
clearly”. “Unreasonable” is defined as “[n]ot having the faculty of 
reason; irrational ... not acting in accordance with reason or good 
sense.” Thus, based on the dictionary definition of the words “patently 
unreasonable”, it is apparent that if the decision the Board reached, 
acting within its jurisdiction, is not clearly irrational, that is to say 
evidently not in accordance with reason, then it cannot be said that 
there was a loss of jurisdiction. This is clearly a very strict test. 
 

[23] Similarly, Gerwing J.A., speaking for the Saskatchewan Court of Appeal in 

Regina Police Association Inc. v. Regina Board of Police Commissioners and The 

Saskatchewan Labour Relations Board (1996), 144 Sask. R. 49 (C.A.) (leave to appeal to 

the Supreme Court of Canada refused December 5, 1996), made the following comment 

about the test for a patently unreasonable interpretation at para. 10: 

 
It is clear that the test for a patently unreasonable interpretation is a 
severe one. The decision must be “irrational”... 
 

[24] Other cases have provided similar benchmarks: 
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(a) “outrageous” or “patently unjustifiable” (Shalansky v. Board of 

Governors of Regina Pasqua Hospital (1983), 145 D.L.R. (3d) 413 

(S.C.C.) at 415) 

 

(b)  “...outrageous, absurd, or ridiculous...” (Welk v. Saskatchewan 

Social Services Appeal Board (1986), 28 D.L.R. (4th) 475 (Sask. 

C.A.) at 477) 

 

(c) “...one which no reasonable Board applying its expertise could 

possibly have arrived at...” (Per Wilson J. in Paccar of Canada Ltd. 

v. Canadian Association of Industrial, Mechanical & Allied 

Workers, Local 14 (1989), 62 D.L.R. (4th) 437 (S.C.C.) at 442) 

 

(d) Made without “...any evidence upon which the Board could reach 

the conclusion that it reached.” (Dairy Producers Co-operative 

Limited v. Teamsters, Dairy & Produce Workers, Local 834 (1993), 

113 Sask. R. 65 (Sask. C.A.) at para. 11) 

 

[25] In sum, the case law clearly indicates Mr. Taylor faces a high hurdle in 

order to demonstrate that the decision of the WCB to deny him compensation was 

patently unreasonable. 

 

Analysis 

Delay in Filing Claim 
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[26] In its decision, the WCB concluded there was no good reason to explain 

why Mr. Taylor had not made his claim on a timely basis. The relevant sections in the Act 

are: 

 
45(1) Subject to Section 47, no compensation is payable to a worker 
unless: 

... 

(b) the claim for compensation is made within six months from 
the date he sustained the injury or, in the case of death, within 
six months from the date of death. 

... 

47 Failure to give the notice mentioned in Section 45 or any defect or 
inaccuracy in that notice does not bar the worker from compensation 
where the board considers that the claim for compensation is just and 
should be allowed. 
 

[27] It is interesting to observe that it is only when Mr. Taylor and his counsel 

appear before the WCB, acting as a quasi judicial tribunal, does the issue of delay arise. 

The decisions of the Claims Entitlement Specialist and the Appeals Committee are totally 

silent on the point. 

 

[28] While s. 45 purports to impose a time limit, s. 47 renders a delay academic 

as long as the claim is just. Curiously, it would appear the Act imposes a time limit only 

on “unjust” claims. Possibly, it could be argued that an unreasonable delay may render an 

otherwise just claim unjust, however, that would appear to be inconsistent with the plain 

reading of s. 47. 

 

[29] In my view, s. 47 renders any debate over time limit for filing claims 

academic. If a claimant has a just claim, s. 47 specifically provides that a lack of 

timeliness is not a bar to recovery. In the end, the focus on the WCB is to be on the merits 
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of the applicant’s claim. Notwithstanding the WCB’s final decision addresses timeliness, 

it does, in the end, focus on the real point in issue. 

 

Stress from Industrial Relations 

 

[30] Stress was not always recognized by the WCB as an injury which could be 

the subject of compensation under the Act. At some point, and certainly since January, 

1992, stress claims have been received and accepted if they fell within the WCB policy. 

 

[31] This was no doubt a problematic area for the WCB as stress does not fall 

within the standard definition of injury. It is not something like a broken leg or hearing 

loss which is readily confirmed by objective observation. Stress is a symptom which 

arises from factors impacting on an individual. Reaction to those factors can vary 

substantially from person to person. Defining stress, for WCB compensation purposes, 

employing objective and observable criteria, is extremely difficult. 

 

[32] The policy for stress compensation adopted by WCB since January, 

1992 is: 

 
Injury from chronic stress will be seen to have arisen out of and in the 
course of employment if there is clear and convincing evidence that: 

1. The work stress was excessive and unusual in comparison to 
pressures and tensions experienced by the average employee. 
Normal pressures and tensions include routine industrial 
relations actions taken by the employer such as discipline, 
work evaluation, transfers, lay offs, demotions or terminations, 
reorganizations, etc.; and 

2. The work stress was the predominant cause of the injury. 
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[33] The WCB specifically exempted the usual, and inevitable, workplace 

stresses which it refers to as “routine industrial relations actions”. 

 

[34] At the hearing before the WCB and in argument, counsel for Mr. Taylor 

asserted that the stress upon his client because of the toxic work environment went 

beyond the normal pressures and tensions arising in any work environment. 

 

[35] Mr. Taylor’s position is that Supt. F was a malevolent and possibly violent 

presence which operated to make his working conditions intolerable and resulted in his 

resignation. In short, Mr. Taylor’s position is that what he experienced did not fall within 

normal pressures and tensions that arise in a workplace and that he should be 

compensated for stress that was sufficiently egregious to force him to resign. 

 

[36] The WCB concluded that in all the circumstances the stress suffered by Mr. 

Taylor arose in the context of “industrial relations” and as a result does not warrant 

compensation under the Act. Specifically, the WCB concluded that what Mr. Taylor faced 

were aggravations and stress that could not be said to be “excessive and unusual”. 

 

[37] In reaching its decision the WCB had to measure with nicety the experience 

of Mr. Taylor and divine whether the pressures that fell upon him were normal or 

excessive and unusual. Given the amorphous nature of stress, the decision will always be 

a difficult one. 

 

[38] In grappling with Mr. Taylor’s complaint, the WCB was operating 

completely within its jurisdiction, performing the function intended by the Act. In short, 

the WCB was doing exactly what it was created to do, namely, to determine if a claimant 
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has suffered a compensable injury in the workplace. In Pasiechnyk v. Saskatchewan 

(WCB), [1997] 2 S.C.R. 890. Sopinka J. opined at page 913: 

 
The composition, tenure, and powers of the Board demonstrate that it 
has very considerable expertise in dealing with all aspects of the 
workers’ compensation system. Not only does the Board have day-to-
day expertise in handling claims for compensation, in setting 
assessment rates and promoting workplace safety; but it also has 
expertise in ensuring that the purposes of the Act are not defeated. As 
Wakeling J.A. commented at p. 301 in his dissenting reasons: 

‘[The Board members] are well equipped to draw on a 
background of experience to determine how the Act will best 
function so as to assure a continued consistent development of 
the intended purposes of the Act. I have no reason to doubt 
they are well qualified to decide the various issues the 
legislation is designed to present them.’ 

 

[39] For the purpose of this application, it is not for the Court to ask if it would 

have come to the same conclusion as the WCB. The question for the Court to address is 

whether the decision of the WCB lacked the badges of reason or rationality or evidenced 

an analysis not in accord with reason and good sense. 

 

[40] The issue faced by the WCB was a difficult one. The record does not reflect 

that it addressed it with irrationality or the absence of good sense. Mr. Taylor has not met 

the onus of demonstrating the decision of the WCB is patently unreasonable and the 

application for judicial review is dismissed. There will be no order as to costs. 

 

 

 ____________________ J. 
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Overview 

[1] This is an application for judicial review of the May 5, 2016 decision of the 

Workplace Safety and Insurance Appeals Tribunal (“Tribunal”) that upheld the 

decision of the Workplace Safety and Insurance Board (“Board”) that found that on 
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May 16, 2009 Robert Pearson was involuntarily terminated, and that there was no 

permanent suitable modified work available for him. s.43(1).  It determined that Mr. 

Pearson was entitled to loss of earning benefits (“LOE”) and a labour market re-

entry assessment (“LMR”). s.42 

[2] The Applicant argues that the Tribunal reached an unreasonable and 

“absurd” conclusion by finding that Robert Pearson was involuntarily terminated 

on May 16, 2009, when in fact he accepted a voluntary severance package. 

[3] For reasons that follow, I find that the Tribunal’s decision is unreasonable 

and is quashed. 

Background Facts 

[4] Mr. Pearson was a permanent part-time unionized employee of the 

Applicant, Toronto Star, when in June 2008 he injured his left shoulder at work.  

He missed one shift of work, and then returned to work on modified duties until 

November 2008.  Between November 2008 and May 2009, he was on medical 

leave for non-compensable reasons. 

[5] The Board found that Mr. Pearson was given an involuntary layoff notice 

and package on May 7, 2009, and that Mr. Pearson’s employment with the 

Toronto Star ended on May 16, 2009. 

[6] On May 20, 2009, the Board granted Mr. Pearson LOE benefits to last until 

an LMR assessment or his medical recovery.  However, on June 3, 2009 Mr. 
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Pearson informed the Board that he did not want benefits at that time as he was 

off work for non-compensable reasons, so the benefits were rescinded. 

[7] In October 2009 Mr. Pearson advised the Board that he was having 

surgery on his left shoulder.  After surgery Mr. Pearson was ultimately granted 

LOE and health care benefits as a result of his injury which had resulted in a 

permanent impairment. 

[8] The Board denied the Applicant’s appeals on September 23, 2010, May 

13, 2011, and October 29, 2012. The Applicant then appealed to the Tribunal. 

The Hearing before the Tribunal 

[9] The hearing before the Tribunal was postponed to January 12, 2016. On 

January 7, 2016, the Applicant was advised that Mr. Pearson would not be 

participating at the appeal.  Because of Mr. Pearson’s absence from the hearing, 

the Applicant asked that a negative inference be drawn against Mr. Pearson.  

This was rejected by the Tribunal. 

[10] At the hearing, the sole witness was Ms. Broderick, Manager of Health and 

Safety for the Applicant.   

[11] Ms. Broderick testified that, because of an anticipated loss of business, the 

Applicant developed, in consultation with its union, a plan to reduce staff that 

involved an involuntary layoff, as well as a voluntary severance package. Mr. 

Pearson was initially marked for involuntary layoff based upon his low seniority.  
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The Applicant sent him a letter dated May 7, 2009, advising him that his effective 

involuntary layoff date would be May 16, 2009.   

[12] Ms. Broderick testified that between May 7, 2009 and May 27, 2009 Mr. 

Pearson’s status changed from involuntary to voluntary layoff, because the 

anticipated loss of a printing contract did not occur, and there was a higher than 

anticipated election of the voluntary severance package by other employees.  

Since the Applicant’s objective was to reduce its employees by a certain number, 

as employees elected voluntary severance, others in the involuntary layoff 

category moved into the voluntary severance category. 

[13] She also said that in May 2009, Mr. Pearson was not working for non-

compensable reasons, and thus was not in attendance at the workplace.  That 

increased the difficulties in dealing with him and thus delayed matters.  

[14] Ms. Broderick testified that after Mr. Pearson was advised that he was no 

longer on the involuntary layoff list, he approached the Applicant seeking 

information about the voluntary severance package.  He wanted to know about 

his WSIB entitlement if he elected the voluntary severance package, but 

subsequently required surgery for his shoulder. 

[15] She said that she met with Mr. Pearson and the Applicant’s HR person 

before May 27, 2009 to discuss his WSIB entitlements. 
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[16] Ms. Broderick stated that prior to May 16, 2009, Mr. Pearson agreed to 

accept the voluntary severance package.  Based upon that advice, the Applicant 

prepared and signed a letter dated May 27, 2009 offering Mr. Pearson the 

voluntary severance package, effective May 16, 2009.  Mr. Pearson signed that 

letter on May 28, 2009, and subsequently received the voluntary severance 

package. 

The Decision of the Tribunal 

[17] At paragraph 11 of the decision (Decision No. 88/16 reported at 2016 

ONWSIAT 1188) the Tribunal indicated that the issue under appeal was whether 

the worker’s entitlement to LOE benefits and LMR services following the 

November 2009 compensable left shoulder surgery should be rescinded as a 

result of the worker’s employment being terminated in May 2009.  

[18] In its May 5, 2016 decision the Tribunal rejected the evidence of Ms. 

Broderick that Mr. Pearson voluntarily resigned effective May 16, 2016, by first 

verbally accepting the voluntary severance package, and subsequently signing 

the May 27, 2009 letter on May 28, 2009. The Tribunal upheld the Board’s 

decision that Mr. Pearson was placed on involuntary layoff effective May 16, 

2009, and that the voluntary severance letter signed by the Applicant and Mr. 

Person was of no effect as it was dated May 27, 2009, which was after Mr. 

Pearson’s employment had already been terminated. 
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[19] The Tribunal also rejected Ms. Broderick’s evidence that there was 

suitable modified work available for Mr. Pearson on May 16, 2009. 

[20] The Tribunal upheld the decision of the Board. 

Parties to the Judicial Review Application 

[21] Section 9(2) of the Judicial Review Procedure Act, R.S.O. 1990 c. J.1 

provides that the person who exercises or refuses to exercise a statutory power 

may be made a party to an application for judicial review.  As the Court of Appeal 

held in Children’s Lawyer for Ontario v. Goodis (2005), 75 O.R. (3d) 309, the 

tribunal has the right to decide whether to become a party. (para. 26) 

[22] If a tribunal decides to become a party or is added as a party, the court has 

discretion as to the scope of participation to be accorded to the tribunal during 

the hearing.  In exercising that discretion, the court must take a contextual 

approach, considering whether the tribunal’s participation is necessary in order 

that there be a fully informed adjudication of the issues and whether the tribunal’s 

participation will undermine the tribunal’s impartiality. (para. 37-38) In exercising 

its discretion as to the scope of participation the court should consider a number 

of factors including the availability of another party able to knowledgeably 

respond to the attack on the tribunal’s decision. (para. 43)  

[23] In the case of Ireland v. EFCO Canada Corp. 2017 ONSC 188 (Div. Ct.) 

the applicants raised as a preliminary issue whether counsel for WSIAT should 
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be restricted to submissions that defended the process engaged in by the 

Tribunal rather than the merits of the Tribunal’s decision.  The Divisional Court 

declined to prospectively limit what counsel for WSIAT might say about the 

merits. 

[24] In this case, the worker Robert Pearson, advised the week before the 

hearing scheduled for January 12, 2016 that he would not participate in the 

appeal to the Tribunal.  He was named as a party in the judicial review 

application and was served with notice.  He did not file responding material and 

he did not participate in this hearing. 

[25] The factum filed on behalf of the Tribunal contained a detailed analysis of 

the evidence including the documentary evidence, some of which was referred to 

in the decision of the Tribunal.  Counsel for the applicant did not make a 

preliminary objection as to the role of counsel for the Tribunal.  Nonetheless, it is 

incumbent on the court to exercise its discretion.  In the absence of the worker or 

his counsel, the factum and submissions on behalf of the Tribunal provided a 

knowledgeable response on the merits of the issues that was helpful to the court 

in arriving at this decision. 

Jurisdiction and Standard of Review 

[26] This Court has jurisdiction to hear applications for judicial review under 

ss.2, and 6 of the Judicial Review Procedure Act. 
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[27] The parties agree that the standard of review is reasonableness.  Pursuant 

to s. 123 of the Workplace Safety and Insurance Act 1997, S.O. 1997 C.16 

Sched A. decisions of the Tribunal are protected by “the toughest privative clause 

known to Ontario law” and its decisions are entitled to deference. Rodrigues v. 

Ontario (Workplace Safety and Insurance Appeals Tribunal) 2008 ONCA 719 at 

para. 22.  

[28] Although in the appellant’s factum it submitted that the adequacy of 

reasons is a stand-alone basis for judicial review, and that the Tribunal is not 

entitled to deference on this issue, this position was not pursued during oral 

argument.   

[29] The Supreme Court has clarified that the issue is whether the Tribunal’s 

decision read as a whole, including the reasons, can withstand a review on the 

reasonableness standard: Newfoundland and Labrador Nurses’ Union v. 

Newfoundland and Labrador (Treasury Board) [2011] S.C.J. No. 62 at para. 14 

[30] I must therefore determine whether the decision was reasonable and in 

doing so must consider: 

a. Whether the reasons demonstrate justification, transparency and 

intelligibility, and 
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b. Whether the decision falls within a range of possible, acceptable 

outcomes in light of the legal and factual context. Dunsmuir v. New 

Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190 at para 47 

Issues 

[31] The Tribunal made three critical findings, the reasonableness of which is 

the subject of this judicial review.  

[32] Was the Tribunal’s decision reasonable in finding that  

a. Mr. Pearson’s status did not change from involuntary layoff to 

voluntary layoff; 

b. Mr. Pearson’s employment was terminated involuntarily on May 16, 

2009; and 

c. There was no permanent suitable modified work available to Mr. 

Pearson on May 16, 2009. 

Position of the Parties 

[33] The parties agree upon the underlying legal issues that were before the 

Tribunal. A worker who is injured at work and cannot work is entitled to LOE and 

LMR benefits.  If the employer terminates that worker, the worker continues to be 

entitled to LOE and LMR benefits.  However, if the employer offers suitable 

modified work that the injured worker can perform, and the worker voluntarily 
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resigns, then the worker loses his LOE and LMR benefits: Decision No. 460/16 

ONWSIAT 867 at para. 30. 

[34] There was no dispute that Mr. Pearson was injured at work.  The Tribunal 

found that there was not suitable modified work available for him on May 16, 

2009, and that he was involuntarily laid off on that date.  He was therefore 

entitled to LOE and LMR benefits. 

[35] The Applicant submitted that the failure of the Tribunal to explain why it 

rejected Ms. Broderick’s uncontested oral evidence, and why it found her to not 

be credible, renders the decision unreasonable. 

[36] The Applicant also submitted that the Tribunal misapprehended Ms. 

Broderick’s evidence, and the evidentiary value of the letter containing the offer 

of the voluntary severance package and other documentary evidence; also 

rendering the decision unreasonable. 

[37] Counsel for the Tribunal submitted that the decision is reasonable; that 

there was no misapprehension of the evidence; that the Tribunal weighed all of 

the evidence, and reasonably concluded that the history of the events as 

demonstrated by the documentary evidence was persuasive, and put into doubt 

the oral testimony of Ms. Broderick. 

Analysis 
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[38] The overarching error of the Tribunal is its failure to reasonably examine in 

its reasons evidence that was inconsistent with its findings.  

[39] The first unreasonable finding was the rejection by the Tribunal of Ms. 

Broderick’s sworn evidence that Mr. Pearson’s status changed from involuntary 

to voluntary layoff.   

[40] In reaching that conclusion, the Tribunal relied primarily upon the May 7, 

2009 layoff notice and a portion of Board Memo #14 dated May 20, 2009 that 

referred to its telephone call with the Applicant’s company nurse.  

[41] During her testimony Ms. Broderick acknowledged that Mr. Pearson was 

sent the May 7, 2009 letter, but she gave specific reasons why Mr. Pearson’s 

status changed, namely the potential lost contract was not, in fact, lost, and there 

was a higher than expected election by others to take the voluntary severance 

package.  This evidence was un-contradicted. 

[42] Instead of relying on that un-contradicted evidence, the Tribunal accepted 

the portion of Board Memo #14 dated May 20, 2009 containing the hearsay 

comment to the Board by a nurse employed by the Applicant that Mr. Pearson 

was permanently terminated, notwithstanding Ms. Broderick’s sworn testimony 

that that nurse was from a different location, and would have no knowledge of 

Mr. Pearson’s personal status.  Also, the Tribunal failed to refer to the portion of 
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Board Memo #14 where it is noted that Mr. Pearson advised the Board that he 

had received a voluntary resignation offer.   

[43] The Tribunal also did not refer to Board Memos #27 and 49, dated 

December 2, 2009 and May 4, 2011, respectively. 

[44] In those two Board memos Mr. Pearson also advised his WSIB case 

manager that his status had in fact changed from involuntary to voluntary layoff 

during the relevant time period. 

[45] In light of this evidence, it was unreasonable for the Tribunal to find that 

Mr. Pearson’s status had not changed to voluntary layoff. 

[46] Second, the Tribunal failed to reasonably assess critical evidence in its 

analysis as to whether Mr. Pearson had accepted the voluntary severance 

package.  

[47] The Tribunal focused its analysis upon the initial date of termination for 

involuntary layoff (May 16, 2009) and the date of the voluntary severance 

package letter (May 27, 2009), but it did not reasonably consider the evidence of 

Ms. Broderick and the information that the Board had in its file from Mr. Pearson. 

[48] Ms. Broderick explained the reason why the letter was dated May 27, 

2009, even though there was a common understanding between the Applicant 

and Mr. Pearson that Mr. Pearson resigned effective May 16, 2009.  She testified 
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that since Mr. Pearson was on sick leave and was not present at work, the timing 

of getting documents to him was difficult.    

[49] The Tribunal relied solely upon Board Memo #14 dated May 20, 2009.  

That Memo recorded the conversation with the nurse, to which I have already 

referred, and a conversation with Mr. Pearson at which time he told his WSIB 

case manager that he had not yet accepted the voluntary resignation offer. 

[50] The Tribunal did not refer to Board Memos #27 and 49 dated December 2, 

2009 and May 4, 2011.  In Memo #27 Mr. Pearson advised the Board that he 

took the voluntary severance package.  In Board Memo #49 Mr. Pearson was 

even more explicit on the three critical issues.  He told his WSIB case manager 

that he was originally advised that he was being laid off, but then he was offered 

a voluntary severance package, and he was advised at that time that there was 

suitable modified work for him.  He told his WSIB case manager that he took the 

voluntary severance package.  

[51] Therefore, on May 4, 2011, Mr. Pearson confirmed to the Board Ms. 

Broderick’s sworn testimony on the three essential issues before the Tribunal:  

that his status changed from involuntary layoff to voluntary layoff; that he was 

offered and accepted a voluntary severance package; and that at that time he 

was advised that there was suitable modified work for him.  
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[52] It was unreasonable for the Tribunal to dismiss the May 27, 2009 letter, by 

concluding that Mr. Pearson was involuntarily terminated on May 16, 2009, and 

therefore the letter was of no effect.  This flies in the face of Ms. Broderick’s un-

contradicted evidence and, Mr. Pearson’s confirmation, both in that letter and in 

telephone calls with the Board recorded in two Board memos, that he had 

terminated his employment voluntarily effective May 16, 2009.  I note on this 

latter point that Mr. Pearson did not attend the hearing so there was nothing 

advanced by him to contradict what he had earlier told the Board. 

[53] Third, it was unreasonable for the Tribunal to find that there was not 

suitable modified work available to Mr. Pearson on May 16, 2009. 

[54] Ms. Broderick testified that the Applicant provided modified work to Mr. 

Pearson after his injury until he went on the employer’s short-term disability plan 

for a non-compensable matter in November 2008, and that, had he returned in 

May 2009, suitable modified work would also have been provided for him.  This 

evidence is un-contradicted. 

[55] Since Mr. Pearson was on short-term disability in May 2009 and not 

working, there could not be evidence that at that time he was actually being 

afforded suitable modified work. There is no evidence that contradicts Ms. 

Broderick’s testimony that suitable modified work was available to Mr. Pearson 

on May 16, 2009, if he chose to return to work. In fact, on May 4, 2011, as noted 

in Board Memo #49, Mr. Pearson told his WSIB case manager, that the Applicant 
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had advised him that there was suitable modified work available for him when he 

was offered the voluntary severance package.  

[56] It is unreasonable to conclude that there was no suitable modified work 

available at the time of the letter in May 2009. 

[57] On each of the three key findings, the Tribunal rejected the un-contradicted 

evidence of Ms. Broderick, (who the Tribunal refers to as the manager): 

Para. 25:  The Panel finds that the manager’s evidence that the 

worker voluntarily left his employment in which suitable modified work was 

available is inconsistent with the documentary evidence on file and not 

reasonable. 

Para 26:   The Panel does not accept the manager’s evidence that 

the worker was not the subject of involuntary layoffs as of May 16, 2009, 

the worker’s release date and that suitable modified work was available to 

the worker and the worker was advised of this for the reasons below. 

Para. 27:   There is no evidence of significance, oral or 

documentary, that supports a finding that the worker was advised that his 

employment was not terminated as of May 16, 2009. 

Para. 29:  The Panel finds the content of this letter (dated June 4, 

2009) and the manager’s testimony inconsistent with the documentary 

evidence on file. 

Para. 32:  . . . the Panel finds that on a balance of probabilities the 

accident employer did not have suitable employment available as of May 

16, 2009, the date the worker’s employment ceased for the reasons set out 

below.  In making this determination the Panel is aware that it is in the 
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employer’s interest to assert that it would have made such an offer of 

modified employment and that some caution should be exercised when 

evaluating such an assertion.  It would not be sufficient for the employer to 

make a bare assertion that suitable work was available to the worker.   A 

careful review of the evidence is required and furthermore, if the evidence 
was relatively equally balanced, the benefit of the doubt would go to the 

worker. 

Para. 33:  The Panel finds that the accident employer has not lead 

any evidence, other than the testimony of the manager, which the Panel 

has not accepted, to show that modified work was actually available as of 

May 16, 2009, the date the worker’s employment was terminated. 

[58] The Tribunal did not provide an analysis for arriving at its conclusion to 

reject the manager’s evidence.   The only explanation that could be gleaned was 

that Ms. Broderick’s evidence was inconsistent with internal Board Memos.  It is 

unreasonable for the Board to have rejected her evidence when it was un-

contradicted; when it was consistent with some of the Board Memos and 

particularly those in which the worker had confirmed her evidence; and when it 

was consistent with the letter dated May 27, 2009 signed by the worker accepting 

the voluntary severance package.  Furthermore, the rejection of her evidence in 

paragraph 32 above contains an implication of institutional bias against 

employers. 
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Conclusion 

[59] In rejecting Ms. Broderick’s un-contradicted evidence and in failing to 

address evidence inconsistent with the findings, the reasons do not demonstrate 

justification, transparency and intelligibility. Having found that the crucial findings 

of fact and law resulted from misapprehension of the evidence and rejection of 

un-contradicted evidence, it follows that the decision made by the Tribunal is not 

reasonable. This court will not defer to a tribunal where the unreasonable 

findings and decision arise from evidentiary rulings unrelated to the underlying 

expertise of the Tribunal.  Even in the context of “the toughest privative clause 

known to Ontario law”, the decision does not fall within a range of possible, 

acceptable outcomes in light of the legal and factual context. 

[60] I grant the judicial review and quash the Tribunal’s decision dated May 5, 

2016. 

[61] The applicant sought a declaration to the effect that, aside from benefits 

during the surgery and recovery period, the worker has not been and is not 

entitled to LOE benefits and LMR services because the loss of his employment 

and earnings was unrelated to his workplace injury.  Counsel for the Tribunal 

made no reference to that remedy in his factum, and made no oral submissions 

as to the appropriateness of a declaration. 
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[62] I am cognizant that the worker did not participate either before the 

Tribunal, nor in this judicial review application. However, he did receive 

notification that such a declaration would be sought.  

[63] This saga began in May 2009, slightly more than 8 years ago. It is not in 

the interests of either party to prolong this matter by, as the alternative relief 

sought indicated, returning it to the Tribunal for a further hearing; nor is it 

necessary. 

[64] It is clear that Mr. Pearson was offered and accepted the voluntary 

severance package at a time when modified work was available to him. 

[65] Counsel confirmed that Mr. Pearson had his surgery on November 9, 2009 

and the end of his recovery period was April 15, 2010. 

[66] In the circumstances, I declare that aside from the receipt of LOE benefits 

during the period between the date of surgery (November 9, 2009) and the end 

of the recovery period (April 15, 2010), Mr. Pearson is not entitled to LOE 

benefits or LMR services under the Workplace Safety and Insurance Act, 1997 

because the loss of his employment and earnings was unrelated to his workplace 

injury. 

Costs 

[67] The Tribunal and the Applicant agreed that an appropriate amount for a 

cost order is $7,500.  I am satisfied that this is a situation where costs should be 
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awarded to the successful party. I order that the Tribunal shall pay the Applicant 

costs in the amount of $7,500.00 fixed, all-inclusive. 

 

 
D. Edwards, J. 

 
I agree 

 
Kiteley J. 

 
I agree 

 
Nordheimer, J. 

 
Released: July 26, 2017 
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By the Court: 

 

[1] In this judicial review, Oxford Frozen Foods argues that the Workers’ 

Compensation Board (WCB) failed to follow some basic rules of procedural 

fairness.  

Summary 

[2] The Workers’ Compensation Act S.N.S. 1994-95, c. 10, contains what seems 

like an unusual provision that can result in a case that is the subject of an appeal, 

being put on hold while the policy that governs the case is amended, so it can then 

be applied to that case. The power to do that kind of thing should not be exercised 

in a way that is anything less than transparent if the idea of a fair and impartial 

appeal is to be respected at all. 

[3] In this case, the WCB was faced with an appeal decision from the Workers’ 

Compensation Appeals Tribunal (WCAT) that WCB staff believed to be wrong. 

Rather than seek leave to appeal it to the Court of Appeal, as permitted by the 

Workers’ Compensation Act, they devised a plan to get around the problem 

decision. They didn’t tell the other party involved, Oxford Frozen Foods, about 

that plan. If the company appealed the issue of implementation of the problem 

WCAT decision to a Hearing Officer they would be ready for that. The Hearing 

Officer who was to hear the appeal, as permitted by the Act, would form the 

opinion that the appeal involved matters of law and general policy and refer it to 

the Board Chair. The Board Chair, as permitted by the Act, who would exercise his 

discretion to refer the matter to the Board for policy development. Once the newly 

clarified policy was in place, the matter would go back to the Hearing Officer for 

an actual decision, as permitted by the Act, on the new policy which reflected the 

preferred, and they say, well established practice. It’s a clever and almost elegant 

procedural move that minimizes the impact of a problematic appeal decision and 

leaves the other party, Oxford Frozen Foods, wondering what had just happened. 

And, it seems on its face to comply with the legislation.  

[4] The WCB has a broad authority to manage the workers’ compensation 

scheme. It can make policies. It can amend policies that will affect individual cases 

when those cases and the policy issues they raise are referred to the Board by a 

Hearing Officer. It is an unusual process by which an ongoing case can be pulled 

out of the adjudicative stream while policies intended to affect that case are 

developed. That process, as set by legislation, is not contested here. 
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[5] Doing that isn’t the problem. Having a plan in place as to how to circumvent 

a WCAT appeal decision using that process - that is the problem. The WCB should 

not be able to do a tactical work around with respect to a statutorily mandated 

decision and appeals process to rectify the result of an individual WCAT appeal. 

Here, the WCAT decision was implemented in a way that left open the very real 

likelihood that the implementation would be appealed to a Hearing Officer. The 

issue of law and general policy identified by WCB staff was in effect the very issue 

that had been decided by the WCAT. Arranging beforehand to have a Hearing 

Officer refer the appeal to the Board for policy development before the Hearing 

Officer even knows the case is coming her way is a breach of fundamental 

procedural fairness. When a case is sent to a Hearing Officer with a plan already in 

place, unbeknownst to the other party, that the Hearing Officer will adjourn the 

matter, and the policy under which the decision is to be made will be changed so 

that the preferred decision will be made, that appears less like the fulfillment of a 

legitimate policy making role and more like an attempt to circumvent the 

adjudicative process and avoid the implications of the WCAT decision.   

[6] The decisions of the Hearing Officer and the Board Chair are quashed.  

Rate Setting in the Workers’ Compensation System 

[7] The process by which the rate is set for an employer’s contribution to the 

workers’ compensation system is at the heart of the matter the dispute that brought 

the parties to the Hearing Officer and the WCAT.  The calculation of the rate is not 

the issue for the judicial review.  

[8] The WCB has a responsibility under the Workers’ Compensation Act to 

assess and collect funds from employers to meet its financial obligations. Those of 

course, include the costs of benefits to injured workers. The WCB has broad 

discretion in setting rates. It has the legislative mandate to administer the scheme 

including the power to determine how assessments are made and how rates are set. 

It decides how much money is required, devises principles of assessment and 

divides employers into classes for assessment purposes. Its discretion is very wide 

with respect to rates.
1
 That is far from being a simple and straightforward matter 

and understanding it requires some level of specialized knowledge.  

                                           
1
 Halifax Employer’s Assn. v. Nova Scotia (Workers’ Compensation Appeals Tribunal), 2000 NSCA 86  
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[9] Once the funding needs for the year have been identified the WCB carries 

out the rate setting process. Section 120 of the Act gives the WCB the authority to 

divide employers into classes, subclasses, rearrange and make new classes and 

transfer employers between classes. The WCB is authorized by s. 121(1) to set 

rates for a class or a subclass based on the record, risk, cost, or experience in the 

class over a period of time as determined by the WCB.  

[10] The way that those classifications are established are set out in policies of 

the WCB. Policy 9.3.1R2 provides the overview of the steps that the WBC follows 

when classifying employers and setting assessment rates. Each employer is 

classified based on the principal activity of the business. The framework used to do 

that is the Statistical Industrial Classification published by Statistics Canada. 

Industries are then placed into groups by grouping the Standard Industrial 

Classifications that have similar business activities. Once the industry groups are 

determined the WCB is required to form the rate groups. Rate groups are 

determined by combining industry groups with similar accident experience. When 

the rate group is determined, the assessment rates are set for each rate group. 

According to Policy 9.3.1R2 those rates are based on the rate group’s five-year 

accident experience. That is referred to as the rate group’s baseline rate.  

[11] At that stage, Policy 9.3.3R1 applies. It provides specific guidance for 

setting the assessment rate. The data used for setting rates consists of claims costs 

and assessable payroll of each rate group over a period of five years. The claims 

costs data used is the actual cash payments for the five-year period for all claims 

with accident dates during that period. The WCB calculates a claims costs to 

assessable payroll ratio by assigning a weighting to each of the five years. Greater 

weight is applied to the most recent year and a lower rate to the most distant year. 

The weighting factors used are based on actuarial valuations are determined by the 

WCB.  

[12] Once the assessment rates have been set by rate group, the WCB sets the 

employer’s basic rate. That involves a determination of whether a surcharge should 

be added based on the employer’s experience rating. Obviously, the issue of how 

much an employer pays is a significant one and employers are not always satisfied 

with the assessment. 
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[13] Access to the courts to interfere is limited.
2
 The Workers’ Compensation 

Board has a broad statutory mandate and within that mandate “has virtually 

complete policy control over the whole scheme and its policy choices, provided 

they are within the statutory mandate, are binding on WCAT.”
3
 The WCB has the 

authority to make decisions and policy choices in order to ensure that the workers’ 

compensation system remains viable and able to meet its primary objectives. 

The Appeals Process 

[14] When employers are not satisfied with their assessments they have the 

option to appeal.  

[15] Generally, decisions made by the WCB are made pursuant to s. 185 of the 

Act. Those decisions can be appealed to a Hearing Officer under s. 197. That is an 

internal appeal within the WCB structure. The Hearing Officer can hold an oral 

hearing and the participants in the appeal may present evidence and make 

submissions. The Hearing Officer is required to issue a decision within sixty days 

of the completion of the hearing. 

[16] That decision can be appealed to the Workers’ Compensation Appeals 

Tribunal under s. 243. That also involves the submission of evidence and 

representations by the participants. That is an external appeal to a body 

administered through the Department of Justice. A party can seek leave to appeal 

the WCAT decision to the Court of Appeal on issues of law and jurisdiction.  

[17] The WCB has authority to make policies that bind the WCB itself, its Chair 

and every officer and employee of the WCB including Hearing Officers. Those 

policies also bind the WCAT, provided that the policy is not inconsistent with the 

Act. A Hearing Officer must apply Board policies while the WCAT can refuse to 

do so if it concludes that the policy is not consistent with the Act.  

[18] A Hearing Officer, hearing an appeal under s. 197 can refer a matter to the 

Chair if he or she is of the opinion that the appeal raises an issue of law and 

general policy that should be reviewed by the Board of Directors. In that case, the 

Hearing Officer postpones or adjourns the matter upon referral to the Chair. That 

provision is significant in this judicial review. The referral made by the Hearing 

                                           
2
 Legere v. Nova Scotia (Workers’ Compensation Appeals Tribunal), 2016 NSCA 5, para. 49 

3
 Martin v. Nova Scotia (Workers’ Compensation Board), 2000 NSCA 126, para. 107 
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Officer is made if the Hearing Officer himself or herself forms an opinion. The 

WCB can direct a Hearing Officer through policy. The Act does not contemplate 

the Hearing Officer taking directions from the WCB with respect to how discretion 

must be exercised in individual cases.  

[19] When an appeal is referred by a Hearing Officer to the Chair of the WCB 

under s. 199, the Chair may direct that the appeal be reviewed by the Board of 

Directors. There is no requirement in that case for the Chair to form an 

independent opinion as to the nature of the issues raised in the appeal. If an appeal 

is not referred to the Chair by a Hearing Officer under s. 199, the Chair may 

exercise the authority under s. 200, to postpone or adjourn an appeal if the Chair is 

of the opinion that the appeal raises an issue of law and general policy that should 

be reviewed by the Board. 

[20]  Moving up the chain, the Board of Directors itself may adopt and issue a 

policy in consequence of any determination made pursuant to s. 199 and s. 200. 

That policy is effective immediately and is applicable to appeals that have already 

been commenced.  

[21] So, if a Hearing Officer is of the opinion that an appeal raises an issue of law 

and general policy the appeal can be referred to the Chair of the Board, then to the 

Board itself which can make a policy that governs that appeal. The matter is then 

referred to the Hearing Officer for determination under the new or amended policy. 

Engaging the process of retroactively effective policy review and development 

requires either that the Hearing Officer or the Chair of the WCB form an opinion 

that the appeal raises an issue of law and general policy.   

[22] The process is also part of a scheme that provides for both internal and 

external appeals. The provisions permitting appeals to be taken out of the 

adjudicative stream pending policy development should not be used as an 

alternative appeal mechanism. Removing a case from that stream in the first 

instance without notice to the other party may have fairness implications. Planning 

a response to an external appeal by catching it at the implementation stage and 

rerouting it toward policy development intended to undo or effectively reverse the 

external appeal, certainly has implications for procedural fairness.  

Background 

[23] That process is important to the understanding of what happened here.  
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[24] The facts are set out in Justice Ann E. Smith’s decision on the preliminary 

motion in this case.
4
 As Justice Smith notes, the dispute at the heart of the matter is 

Oxford Frozen Foods’ appeal from a decision of the WCB’s Manager of Business 

Intelligence, Brian Field, setting out Oxford’s rate grouping for 2015. Mr. Field, in 

a letter dated September 26, 2014, to Jordan Burkhardt, Oxford’s Director of 

Human Resources says: 

The question we ask ourselves in forming industry groups and rate groups is how 

much we focus on the short-term vs. long-term performance. Our goal is to set 

rates based on what we believe the true level of risk in an industry to be. At the 

end of the day, in setting 2015 rates, your industry was slotted in a rate group with 

costs about 1.6 times the provincial average. While that might appear high based 

on your most recent 5-year period alone, it is not out of line with longer-term 

performance.  

[25] On October 30, 2014, Oxford appealed the group rating for 2015. It noted 

that the group rating had resulted in an increase in its WCB rates despite its 

performance over the last five years which it believed fully justified a rate 

reduction. A WCB Hearing Officer denied Oxford’s appeal in a decision dated 

February 23, 2015. Oxford appealed that decision to the WCAT and made written 

submissions in advance. The WCB provided no written submissions or other 

materials with respect to that WCAT appeal. The WCAT appeal was heard on June 

6, 2016. No one attended or appeared on behalf of the WCB. 

[26] On June 23, 2016, the WCAT issued a written decision, finding in favour of 

Oxford.  The Appeal Commissioner of the WCAT accepted Oxford’s argument 

that the Board was limited to looking at five years of data to determine the proper 

rate group and went on to say that the conclusion was supported by Policy 9.3.3R1 

entitled “Data Used in Rate Setting at Rate Group Level”. The Appeal 

Commissioner said that the policy stipulated that the Board will look at claims 

costs and payroll over a five-year period and it is that data that determines the 

Industry Group’s cost experience. Citing the letter of September 26, 2014, the 

Appeal Commissioner determined that factors outside the relevant five-year period 

impacted the Rate Group choice and was then incorrect. The matter was remitted 

to the Board with direction to revisit Oxford’s Rate Group for 2015.  

[27] The WCB did not seek leave to appeal to the Court of Appeal. Instead it did 

something else.  

                                           
4
 Oxford Frozen Foods Ltd. v. Nova Scotia (Workers’ Compensation Board), 2017 NSSC 136 
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[28] There were some initial discussions between the WCB and Oxford about 

implementing the WCAT decision. Staff at the WCB were convinced that the 

WCAT had erred and expressed that view to the WCB Executive Committee. The 

opinion was that the WCB was not limited to using data from the most recent five 

years in establishing rate groups.  

[29] The staff contemplated revision of the policy arising from the WCAT 

decision. That was to be addressed at the October 4, 2016 Executive Committee 

meeting. In advance of that though the staff at WCB discussed the “risks 

associated with opening up this policy with the Executive”. Those were the words 

used in an internal staff email.   

[30] The issue was brought to the Executive Committee where the issue was, as 

described in an internal staff email: 

... what if anything do we want to consider doing regarding Policy work stemming 

from the Oxford decision and what are some things we think EC needs to consider 

when having this conversation. 

[31] The WCB staff made a PowerPoint presentation to the Executive Committee 

at the October 4, 2016 meeting. In that presentation, the staff postulated that the 

lack of policy or readily available information may have been what lead to the 

WCAT reaching what they maintained was an incorrect interpretation of Policy 

9.3.3R1. The staff of the WCB then recommended implementation of their 

interpretation of WCAT decision and monitoring of Oxford’s response. If Oxford 

appealed they would prepare a draft letter from the Chair of the WCB “to request 

appeal be put on hold”. 

[32] The concern was that if Oxford did appeal the “spotlight” would continue to 

shine on that policy area. Aspects of the WCB’s rate setting process could 

“ultimately end up before the Court of Appeal”. There was concern expressed that 

the WCAT decision could become entrenched in the system. Presumably that 

would happen if Oxford appealed an unsatisfactory Hearing Officer decision to the 

WCAT and the WCAT agreed with Oxford’s argument that the WCB had not 

really implemented the WCAT June 23, 2016 appeal decision. 

[33] Oxford then received a letter from the WCB dated October 6, 2016. That has 

been referred to as the Implementation Decision. The WCB was taking the position 

that the WCAT decision applied to 2015 industry rates and that decision did not 

apply to the years before that back to 2011. The letter says that while industry rate 
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calculations were made using five years of data, the “formation of rate groups is a 

process that considers risk over a longer period of time”.    

[34] Oxford took that to be inconsistent with the June 23, 2016 WCAT decision. 

On November 4, 2016, Oxford appealed the October 6, 2016 Implementation 

Decision to a WCB Hearing Officer. That is referred to as the Implementation 

Appeal. Oxford, through its counsel, noted that it would await discussion about 

whether the appeal would proceed by paper review or an oral hearing. At this 

point, Oxford had every reason to presume that the appeal would just take place in 

the normal course.  The appeal argued that the WCB had refused to apply the 

process ordered by the WCAT to any years before 2015 and failed to take into 

account Oxford’s inappropriate rate grouping for 2014 and any previous years. 

Among other things the appeal claimed that the WCB erred in considering data 

from a period greater than five years when setting Oxford’s new 2015 rate “despite 

a clear ruling from the Tribunal that the WCB is limited to looking at five years of 

data”. There were other grounds of appeal but in summary Oxford was asserting 

that the WCB had not properly implemented the WCAT decision. That appeal to 

the Hearing officer was, once again, filed on November 4, 2016.  

[35] Staff at the WCB had been anticipating the appeal. An email of November 

15, 2016 states:   

The appeal has been filed (as discussed at EC a couple weeks ago) and we are 

now going ahead to implement as we had proposed. (emphasis added) 

[36] An email of November 17, 2016 confirmed the plan for response that had 

been presented to the Executive Committee even before Oxford filed its appeal. On 

November 17, 2016 WCB staff discussed the Oxford appeal in an email. They 

acknowledged that a plan had earlier been proposed to the Executive Committee 

and it was now time to “put this plan in motion”. “Given that the appeal has been 

filed we will begin.” The emails confirmed that the CEO of the WCB had 

committed to talk to the Chair of the WCB “about the fact that the HO decision 

will be ‘punted’ to him to allow time for the policy development work”. That 

suggests that the Hearing Officer’s decision would be referred to the Chair to allow 

for a new policy to be developed which would then be applied to the case.  

[37] Also on November 17, 2016, counsel for Oxford received correspondence 

from the WCB Internal Appeals Department acknowledging receipt of Oxford’s 

notice of appeal to the Hearing Officer. As Justice Smith notes in her earlier 

decision this letter made no mention of the appeal being punted to allow time for 
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policy development, and no mention of the CEO having committed to talking with 

the Board about the “fact” that the Hearing Officer decision would be punted. 

Instead the letter just says that the Hearing Officer will begin reviewing the Notice 

of Appeal.  So, at this point, Oxford would have every reason to believe the matter 

was going to a Hearing Officer for a review with evidence, submissions and a 

decision based on the evidence and submissions eventually being made by the 

Hearing Officer.  In “fact”, there had already been discussions at the Executive 

Committee level for the CEO to speak to the Chair about the “fact” that the 

Hearing Officer decision would be “punted”.    

[38] On December 2, 2016, the Chief Financial Officer of the WCB circulated a 

memorandum to the Governance and Policy Committee. That memo expressed 

concern that if the WCAT ended up once again considering the correctness of the 

employer’s Rate Group the approach could “become entrenched in the system”. In 

other words, if the matter were to go through the appeal process to the WCAT it 

would likely confirm its earlier decision with respect to the use of data from more 

than five years. The memorandum set out some recommendations for the Policy 

and Governance Committee.  

[39] That memorandum said that under s. 199, the Hearing Officer “will refer the 

current appeal back to the Chair” for the Chair’s consideration to be reviewed by 

the WCB Board of Directors. Policy revisions would be undertaken with the 

limited scope of “fixing” the “gap in understanding and application of the WCB’s 

long standing rate setting process and policies”. Once the policy development work 

was completed the Chair would then return the decision to the Hearing Officer for 

a decision based on the new policy. This policy would also be “binding on the 

WCAT should the appeal process proceed to that stage”. 

[40] On December 15, 2016, the WCB’s Policy and Governance Committee met 

and passed a motion to initiate policy development work on the rate setting and 

associated policies. Also on December 15, 2016, a WCB Hearing Officer sent a 

memorandum to the Chair of the Board saying that under s. 199 of the Act they 

were of the of the opinion that the appeal “raises an issue of law and general policy 

and should be reviewed by the Board of Directors pursuant to s. 183 of the Act”. 

They adjourned the appeal and referred it to the Chair of the Board. The 

memorandum uses the word “opinion” as used in the Act suggesting that the 

Hearing Officer had formed an opinion with respect to the appeal. That however 

was entirely as the process had been mapped out. That was all going on without the 

knowledge of Oxford.  
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[41] On that same day, December 15, 2015, the WCB met and initiated the policy 

review regarding rate setting.  

[42] The Chair then told the Hearing Officer in a memo dated December 21, 

2016, that the Board had determined that “exceptional circumstances exist and the 

adjournment will be for 12 months or the day on which the Board issues a policy, 

whichever is earlier”. 

[43] Oxford was notified by the WCB’s Mr. Field of the decisions by phone on 

January 4 or 5, 2017. At that point, nothing had been communicated to Oxford by 

the Hearing Officer.  The written notification by the Hearing Officer came on 

January 16, 2017.  

[44] Oxford filed a Notice of Appeal of the Hearing Officer’s decision of 

December 15, 2016 to refer the appeal of the Implementation Decision to the 

Chair. Then on February 9, 2017, Oxford filed this Notice of Judicial Review. It is 

with respect to the Hearing Officer’s decision and the Board of Director’s decision 

to adjourn the appeal. It claims a denial of procedural fairness, that the two 

decisions were not made in an independent and impartial manner and were an 

attempt to abuse the internal appeal process under the Act. 

[45] The judicial review is not about whether the WCAT decision regarding rate 

setting was correct or reasonable. It isn’t about that decision at all. It is about the 

decision of the Hearing Officer and then the Board Chair to adjourn the appeal 

pending policy development. 

[46] With that outline of the facts, which are essentially not disputed, it is not 

difficult to understand that someone might have an intuitive sense that there is just 

something wrong with this. What that “something” is might be harder to define 

precisely, but there is something about the “punting” of the decision that makes the 

process appear to have been just too choreographed. The WCB was not satisfied 

with the decision of the WCAT with respect to the interpretation of the rate 

grouping policy that limited the data used in making the determination to data from 

a five-year period. Instead of seeking leave to appeal the issue to the Court of 

Appeal the WCB seems to have decided to implement the WCAT decision in a 

manner that staff found more acceptable. Faced with an appeal of that 

Implementation Decision to the same WCAT that had already decided that the 

issue, in the opinion of the WCB, wrongly, they developed a strategy. They put 

Hearing Officer appeal on hold, and created an amended policy that would prevent 

the WCAT from making the same, “wrong” decision. To Oxford it looks like the 
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Hearing Officer appeal that they launched was a sham while the real decision was 

already made by the Board of the WCB without notice to or participation by 

Oxford.  

[47] The WCB says that it has an obligation to the workers’ compensation system 

to make sure that rate groupings are done properly. That is a matter of policy and if 

the WCAT has interpreted the policy incorrectly the WCB has to make sure that 

the policy is clarified. The Act authorizes the Hearing Officer to adjourn matters 

and refer them to the Board Chair. It authorizes the Board Chair to refer such 

matters to the Board for policy consideration. Nothing that was done by the WCB 

was outside the scope of the powers granted by the legislation.  

Justice Smith’s Decision 

[48] Justice Smith dealt directly with two preliminary issues. The first was 

whether an appeal to the WCAT would provide an adequate alternative remedy to 

the judicial review of the Hearing Officer’s decision to refer Oxford’s appeal to the 

Board of Directors.  The second is whether both the Hearing Officer’s decision and 

the Board Chair’s decision were interlocutory and therefore not subject to judicial 

review.  

[49] Justice Smith held that the appeal process was not an adequate alternative 

remedy. I have reached the same conclusion for the same reasons. A WCB policy 

precludes the WCAT from hearing an appeal of the Hearing Officer’s decision. If 

Oxford were not successful in arguing that the policy was not binding on the 

WCAT, it would be deprived of the right to seek judicial review because the time 

limit imposed by the Civil Procedure Rules would have passed.   

[50] Justice Smith also held that the Hearing Officer’s decision and the Board 

Chair’s decision were subject to judicial review. Once again, I have reached the 

same conclusion. Justice Smith noted the test for distinguishing between 

interlocutory and final decisions as formulated in Irving Oil Ltd. v. Sydney 

Engineering Inc.
5
 Where an order has the effect of terminating an issue or the 

exposure of a party, it plainly disposes of the rights of the parties and is treated as 

final. Justice Smith did not determine whether the Hearing Officer’s decision and 

the Board Chair’s decision were final.  

                                           
5
 [1996] N.S.J. No. 99, para. 12 
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[51] I find that in the unusual circumstances of this case they are final decisions. 

The decision to refer an appeal will not, in all cases, terminate the issue. In this 

case, the intention of the referral, and of the larger plan of which it was a part, was 

to resolve the “issue” by having the policy amended. The intent was to deal with 

the consequences of the WCAT decision and the referral for policy development 

was not to consider what policy should be adopted but to develop a policy that 

would achieve the desired outcome in the specific case.   

[52] In the alternative, I agree with Justice Smith that there are special 

circumstances that justify the hearing of a judicial review of an interim or 

interlocutory decision. Those special circumstances are the same ones upon which 

I based the decision that these are not interlocutory decisions but final ones. The 

outcome of the policy development was known before the matter was even referred 

for policy development and it was to respond to a specific WCAT decision that 

was not appealed to the Court of Appeal.   

Procedural Fairness 

[53] Oxford argues that the decisions were made in a procedurally unfair manner. 

[54] While there are no express provisions that set out the procedures to be used 

under s. 199 and s. 200 of the Act, the common-law duty of fairness applies. When 

no procedural rules are prescribed, a decision making body is required to act fairly 

when the rights of an individual are affected. That applies to administrative 

decisions that affect the rights privileges or interests of an individual. 

Administrative decisions are those made under a grant of statutory authority and 

effect either an individual or small number of individuals. That distinguishes those 

decisions from legislative or policy actions that create broad based norms or 

policies having general application. Those decisions normally will not attract the 

duty of fairness. The decision to adjourn and refer the Implementation Appeal was 

not a legislative or policy decision but an administrative or adjudicative one. 

[55] The duty of fairness is not engaged for decisions that are preliminary or 

interim. I have already addressed that issue in the context of the availability of 

judicial review.  The decision to adjourn the Implementation Appeal while a policy 

was developed was, according to the WCB, just a preliminary part of the process.  

The decisions of the Hearing Officer and the Board Chair did not formally 

determine the appeals they just put the appeals off.  
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[56] That might well be the case in many circumstances in which appeals are 

adjourned for policy development. But, in effect the adjournment here was to 

dispose of the appeals effectively by putting them off until the policy could be 

changed in a specific way to tailor the outcome. That was not merely an incidental 

effect. It was the plan. The whole idea was to put things on hold to allow the policy 

to be amended or clarified to confirm the WCB’s long standing policy and dispose 

of Oxford’s case. When the adjournment was granted, its intent was to dispose of 

the appeal.    

[57] The decisions of the Hearing Officer and the Chair under s. 199 and s. 200 

of the Act were made under a grant of statutory authority and dealt specifically 

with Oxford. The appeals involved an adjudication of Oxford’s rights and interests, 

specifically whether the WCB owed Oxford a refund with respect to its 2015 rates. 

The decisions had the effect of and were specifically intended to finally resolve the 

appeals as they relate to the important issue of the data used to determine rate 

groupings.  

[58] The duty of fairness is calibrated to the nature of circumstances of the case. 

In Baker v. Canada (Minister of Citizenship and Immigration)
6
 the court set out 

five factors for consideration. One factor is “the nature of the decision being made 

and the process followed in making it”. That involves a consideration of whether 

the decision is legislative or political involving the entire community or is an 

adjudicative decision involving an individual. It also involves the process as set out 

in the statute for making the decision. The closer the prescribed procedure is to a 

trial model the greater the duty of fairness. 

[59] The second Baker factor is the nature of the statutory scheme and the terms 

of the statute under which the body operates. Greater procedural protections are 

required when there is no appeal process set out in the statute. 

[60] The third factor is the importance of the decision to the individual. More 

stringent procedural protections are mandated for decision that are of greater 

importance. 

[61] The legitimate expectations of the person challenging the decision is a fourth 

factor. 

                                           
6
 [1999] S.C.J. No. 39 
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[62] The fifth and final Baker factor involves giving some respect to the choices 

of procedure made by an agency itself, particularly where the statute allows the 

decision maker to choose its own procedures or when the agency has expertise in 

determining the appropriate procedures.  

[63] The appeals here do not involve a challenge to WCB policy or to the ability 

of the WCB to set its own policy. They arose in the context of a challenge to a 

specific decision and a specific interpretation of existing policy. Sections 199 and 

200 are part of a process that is adjudicative in its nature. There is a process set out 

by which matters are decided by a Hearing Officer, then appealed to the WCAT 

and potentially to the Court of Appeal. There is a right of appeal, a time period for 

filing of an appeal, the ability to tender written submissions and evidence, and the 

opportunity to request an oral hearing. There are provisions about how and when a 

Hearing Officer must render a decision. The process is technical and trial like.   

[64] There are no provisions that allow for an appeal of the Chair’s decision 

under s. 200 and the decision of the Hearing Officer under s. 199 cannot be 

appealed to the WCAT under s. 243. Because a party has no ability to appeal these 

decisions a higher level of procedural fairness may be required.  

[65] The matters at issue are significant. The amount of money involved for 

Oxford is approaching $150,000. 

[66] The legitimate expectation of a participant in a matter of this kind would be 

that the individuals or entities to which representations are made, Hearing Officers, 

are empowered to make decisions. The process is set up in a way that involves the 

submission of evidence and making of representations. The Hearing Officer appeal 

is internal but there is still an expectation that the hearing itself must mean 

something. A party must be aware of the authority that the Hearing Officer and the 

Board Chair adjourn appeals and refer them for policy development. The 

legislative scheme is unusual in that regard. At the same time a party would not 

legitimately expect that the referral for policy development would be specifically 

in response to a disputed WCAT decision or that the adjournment would be 

ordered without notice to a party whose rights are affected by it. 

[67] The WCB does have the authority to make policies that set out its own 

procedures. It should be accorded deference in doing that. There is no dispute 

about that.   
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[68] Oxford was owed a duty of fairness. It was involved in an adjudicative 

process that had the potential to be adjourned for policy development. The manner 

in which the appeal was sent from an adjudicative track to a policy development 

track engages the duty of fairness. Once it becomes an issue of policy development 

that duty does not apply. But plucking the appeal from the adjudicative stream 

where there are expectations of procedural fairness should itself involve the 

application of some basic rules of procedural fairness.  

Contents of the Duty of Fairness  

[69] There are two elements of the duty of fairness that are alleged to have been 

breached here. Oxford says that the decision was made without notice to it and was 

made by decision makers who were not impartial and unbiased. In most cases 

those elements can be considered separately. Here, they are intertwined.  

[70] The duty to act fairly requires that before a decision is made that is adverse 

to a person’s interests, that person is told of the case to be met and is given an 

opportunity to respond. That person should be given an opportunity to influence 

the decision. Issuing an adjournment without giving the parties an opportunity to 

respond is a problem. Issuing an adjournment at the request of one party without 

notice to the other is a bigger problem. Issuing an adjournment at the request of 

one party without notice to another and in furtherance of a plan to have the case 

decided in a particular way is a greater problem still. 

[71] The real problem here is that the WCB had a plan in place to deal with an 

unsatisfactory WCAT decision. The WCB staff believed that the WCAT decision 

was wrong. The staff came up with a plan to get around it without exposing the 

WCB to the risks involved with an appeal to the Court of Appeal. That involved 

having the Hearing Officer reach an opinion to have the matter referred to the 

Board Chair and the Board Chair deciding to refer the appeal for policy 

development. But it wasn’t the consideration of a policy to respond to a new issue 

or concern. It was coming up with a policy that would address the concerns that the 

staff had with the WCAT decision. That is different from a situation in which a 

Hearing Officer independently decides that an appeal raises issues of law and 

policy that might require policy development. That decision is independently made 

and does not presume the outcome of the policy development and is not directed at 

a WCAT decision.  

[72]  Here Oxford was given no notice at all when the WCB was contemplating 

adjournment and referral. Oxford was given no opportunity to influence that 

20
17

 N
S

S
C

 2
45

 (
C

an
LI

I)

Volume VI - Page 217 of 530



Page 17 

 

decision. Oxford was not given the chance to convince the Hearing Officer that 

this was not a matter that should be referred for policy development. That was not 

an oversight. Oxford was not notified because the plan was already in place to have 

the appeal adjourned and referred. That does not suggest necessarily that each time 

an appeal is adjourned for policy review there must be notice and a formal hearing. 

It does mean that when the granting of the adjournment is intended to finally 

resolve the case and the case involves implementation of an external WCAT 

appeal decision, the adjournment cannot be granted with no participation by the 

parties in the decision. That in itself would be enough to require that the decisions 

be quashed. 

[73] But here, there was involvement or participation in the decision with respect 

to the adjournment. It was only by one party, the WCB. When the Implementation 

Appeal was started on November 4, 2016, the WCB decided to implement a plan 

that had already been considered. The Chair would be informed by the CEO that 

the Hearing Officer’s decision would be “punted” to allow time for policy 

development. 

[74] Decisions of this kind are to be made by the person or body empowered to 

make them. A tribunal cannot delegate its power to someone else, whether that be 

a single member or an employee. Section 199 of the Act refers specifically to a 

matter being decided by a Hearing Officer based on the opinion of the Hearing 

Officer. Before the case was before the Hearing Officer it was the clear that a 

decision had been made by someone other than the Hearing Officer that the matter 

would be “punted”. The Hearing Officer’s authority to make a decision under s. 

199 is not subject to approval by anyone else within the WCB and cannot be 

delegated to anyone else. The plan that was put into operation leaves the 

impression that the Hearing Officer did not make the decision to refer the matter to 

the Chair but was instructed to do so. That is also a reason to set aside the WCB 

decisions. 

Order 

[75] The decision of December 15, 2016 of the Hearing Officer to adjourn 

Oxford’s appeal of the November 4, 2016 Implementation Decision appeal and 

refer the matter to the WCB Board Chair and the decision of the WCB Board Chair 

on December 21, 2016, to adjourn the matter and refer it to the Board for policy 

development are quashed. The Implementation Appeal should be referred to a 

20
17

 N
S

S
C

 2
45

 (
C

an
LI

I)

Volume VI - Page 218 of 530



Page 18 

 

different Hearing Officer for adjudication based on the policy that existed at the 

time of the appeal.   

 

 

Campbell, J. 
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JUDGMENTS ON APPLICATIONS
FOR LEAVE

JUGEMENTS RENDUS SUR LES DEMANDES
D'AUTORISATION

- 1831 -

January 16, 2002
Superior Court of Justice (Divisional Court)
(Blair R.S.J., Linhares De Sousa, Power JJ.)

Applicant’s application for judicial review, dismissed with
costs

March 6, 2003
Court of Appeal for Ontario
(O’Connor A.C.J.O., Laskin and Borins JJ.A.)

Appeal dismissed with costs

April 28, 2003
Supreme Court of Canada

Application for leave to appeal filed

29737 The Worker's Compensation Board and Randy Wolfert v. Thomas Shuchuk (Alta.) (Civil) (By
Leave)

Coram: Iacobucci, Binnie and Arbour JJ.

 The application for leave to appeal from the judgment of the Court of Appeal of Alberta (Calgary), Number
0203-0152-AC, dated February 25, 2003, is dismissed with costs.

 La demande d'autorisation d'appel de l'arrêt de la Cour d'appel de l'Alberta (Calgary), numéro 0203-0152-AC,
daté du 25 février 2003, est rejetée avec dépens. 

NATURE OF THE CASE

Procedural law - Actions - Motion to strike statement of claim - Allegation of tort of abuse of public office - Conflicting
affidavit evidence - Administrative law - Tribunals - Worker’s Compensation Board - Decision of Board member to
require a claimant to submit to a medical reassessment - Claimant going through statutory appeal process before initiating
civil action against Board and Board member - How is the tort to be applied to judicial and quasi-judicial decision makers
such as worker’s compensation boards and tribunals?- Elements of the tort of abuse of public office and how it is to be
applied to judicial and quasi-judicial decision makers - To what extent do the provisions of a full privative clause and an
exclusive jurisdiction clause impact an individual’s right to bring an action founded in the tort of abuse of public office
against an administrative tribunal subject to such legislative provisions? - Where actions founded in the tort of abuse of
public office are brought against administrative tribunals entitled to a high standard of curial deference, what are the
appropriate principles to be applied in applications to strike pleadings or motions for summary judgment brought by the
defendant tribunals?

PROCEDURAL HISTORY

April 5, 2001
Court of Queen’s Bench of Alberta
(Funduk, Master in Chambers)

Statement of claim struck in its entirety

October 26, 2001
Court of Queen’s Bench of Alberta
(Marceau J.)

Appeal allowed in part;  Respondent allowed to advance
claim based on the tort of abuse of public office

February 25, 2003
Court of Appeal of Alberta 
(Fruman, Costigan and Ritter JJ.A.)

Appeal dismissed

April 28, 2003 Application for leave to appeal filed
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Wolfert v. Shuchuk, 2003 ABCA 109

Date: 20030407
Docket: 0203-0152-AC

IN THE COURT OF APPEAL OF ALBERTA
____________________________________________________

THE COURT:

THE HONOURABLE MADAM JUSTICE FRUMAN
THE HONOURABLE MR. JUSTICE COSTIGAN

THE HONOURABLE MR. JUSTICE RITTER
____________________________________________________

BETWEEN:

RANDY WOLFERT, THE WORKERS’ COMPENSATION BOARD
AND GENE MUDRY

Appellants
(Defendants)

- and -

THOMAS SHUCHUK

Respondent
(Plaintiff)

- and -

DR. PAUL GREEN AND DR. GORDON KING

Not Parties to this Appeal
(Defendants)

Appeal from the Order of
The Honourable Justice R.P. Marceau

Given on December 10th, 2001
Entered the 28th day of March, 2002

____________________________________________________
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MEMORANDUM OF JUDGMENT
DELIVERED FROM THE BENCH

____________________________________________________

COUNSEL:

W.P. Ostapek
For the Appellants

J.R. Nickerson
For the Respondent
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____________________________________________________

MEMORANDUM OF JUDGMENT
DELIVERED FROM THE BENCH

____________________________________________________

RITTER J.A. (for the Court):

[1] The appellants appeal a chambers decision in which the chambers judge held that the
respondent was entitled to advance a claim against the appellants based on the tort of abuse of
public office. They argue that the statement of claim should have been struck in its entirety or, in
the alternative, that they have established a case for dismissal pursuant to the summary judgment
rule.

[2] The statement of claim issued by the respondent advanced a number of claims against
several persons employed by, or contracted to, The Workers’ Compensation Board (“The
Board”) respecting dealings the respondent had with those persons regarding injuries he suffered
in a work-related accident. All of the claims, except for the one that leads to this appeal, were
struck by the chambers judge on the basis that s. 12 of The Workers’ Compensation Act (“Act”)
barred them. This section provides that The Board has exclusive jurisdiction to deal with work-
related injuries and decisions regarding those injuries are not subject to court review, provided
that they are made “in the honest belief that [they are] within the jurisdiction of the Board”.

[3] We can discern no error in the chambers judge’s analysis regarding the tort of abuse of
public office, the protection afforded by s. 12 of the Act and Rule 129 of the Alberta Rules of
Court. He listed the elements of the tort, related the allegations in the statement of claim that
advance the tort, and determined that in a Rule 129(1)(a) application those allegations are
presumed to be true. He found that this tort was not statute-barred, as decisions based on malice,
bad faith or blind eye knowledge on the part of The Board’s decision-maker are not made with
an honest belief that they are within the jurisdiction of The Board.

[4] The appellants also rely on Rule 129(1)(b), alleging that the abuse of public office claim
is scandalous, frivolous and vexatious. They rely on delay by the respondent and suggest that the
respondent has already been compensated for his claims by The Board.

[5] Delay is generally dealt with under Part 24 of the Rules. Here the appellants could not
have the claim dismissed for want of prosecution under this part of the Rules. We can see no
reason for striking out for delay when a Part 24 application would be unsuccessful. Striking out
is only done in the clearest of cases.

[6] The issue of compensation  under the Act and damages for abuse of public office may
have some commonality, but the Workers’ Compensation scheme is “no fault”. The tort of abuse
of public office is fault based. Therefore an award under one does not preclude the possibility of
an award under the other.
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[7] The appellants also argue that the claim is an abuse of process and should be struck under
Rule 129(1)(d) of the Rules. They argue res judicata, issue estoppel and collateral attack. Each
of these is based on the assumption that the Workers’ Compensation scheme provides the exact
relief that is appropriate for the tort of abuse of public office. Again, we are not persuaded that
this will invariably be the case.

[8] Further, if this decision was made outside jurisdiction, then it cannot be res judicata as
the issue could not have been before The Board. 

[9] The standard of review on an appeal of a summary judgment decision made by a Court of
Queen’s Bench Justice de novo from a Master’s Order is correctness on questions of law and
palpable and overriding error on questions of fact. On a summary judgment decision, which is
discretionary, great deference is given.

[10] The appellants also argue that they presented a good case for dismissal on a summary
judgment application. However, the chambers judge stated and applied proper principles on the 
summary judgment application. He held that summary judgment ought not be granted if there is
a genuine issue to be tried, or opposing affidavits clash on relevant facts. He was aware that the
appellants made a “bald assertion of good faith” but found competing evidence that tends to
show that the appellants took steps towards a single purpose in reckless disregard of specific
warnings. There was evidence before the chambers judge to support this and other findings he
made and inferences he drew. We cannot say that any of his conclusions were unreasonable. 

[11] Finally, the appellants appeal the cost award. Costs are discretionary. The standard of
review of clear, palpable and overriding error precludes us from interfering with this award.

[12] The appeal is dismissed in its entirety.

APPEAL HEARD on February 25, 2003

MEMORANDUM FILED at EDMONTON, Alberta,
this 7th  day of April, 2003

___________________________________
RITTER J.A.
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Shuchuk v. Wolfert, 2001 ABQB 937
Date: 20011207

Action No. 9703 21890

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF EDMONTON

BETWEEN:

THOMAS SHUCHUK 

Plaintiff
- and -

RANDY WOLFERT, THE WORKERS’ COMPENSATION BOARD, GENE MUDRY, DR.
PAUL GREEN AND DR. GORDON KING 

Defendants

_______________________________________________________

MEMORANDUM OF DECISION
of the

 HONOURABLE MR. JUSTICE R. P. MARCEAU
_______________________________________________________
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APPEARANCES:

J. R. Nickerson and 
Craig Patterson, Student-at-Law, 
(Nickerson Roberts) 

For the Plaintiff

W. P. Ostapek 
 For the Workers’ Compensation Board, Randy Wolfert and Gene Mudry

Donald R. Cranston, Q.C.
and Tara S. Mah, 
(Bennett Jones) 

For Dr. Gordon King

Stephen English, 
(Prowse & Chowne) 

For Dr. Paul Green

THE DECISION UNDER APPEAL

[1] This is an appeal of a Master’s decision striking out the Plaintiff’s Statement of Claim. 

[2] On the 13th day of June, 2001 Master Funduk granted an application by the Defendants
Workers’ Compensation Board (WCB), Gene Mudry and Randy Wolfert striking out the
Plaintiff’s claim. 

[3] In brief written reasons the learned Master characterized the action as framed by the
Statement of Claim as an attempt to have the Court reassess the actions of the WCB in regard
to his claim for disability - be it temporary, permanent or not at all.

[4] It appears that the Master acceded to the Defendants’ application pursuant to rule 129.
In ruling that “the Plaintiff essentially wants to be classified as having a permanent disability
and he should never be reassessed notwithstanding the fact that section 33 gives the Workers’
Compensation Board the jurisdiction to assess”, the Master in effect stated that the pleadings
disclosed only an attempt to have his application reheard in Court of Queen’s Bench where
that right was barred by statute.

[5] With respect I do not agree that the claim as framed seeks only to appeal the findings of
the WCB from which there is only a limited statutory right of appeal to the Court of Appeal,
not the trial level of this Court. 

LEGAL ANALYSIS
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[6] The application before the Master was brought pursuant to Rules 129 and 159 of the
Alberta Rules of Court:

Rule 129.(1) The court may at any stage of the proceedings order to be struck
out or amended any pleading in the action, on the ground that

(a) it discloses no cause of action or defence, as the case may be,
or

(b) it is scandalous, frivolous or vexatious, or

(c) it may prejudice, embarrass or delay the fair trial of the action,
or

(d) it is otherwise an abuse of the process of the court,

and may order the action to be stayed or dismissed or judgment to be entered
accordingly.

(2) No evidence shall be admissible on an application under clause (a) of
subrule (1).

(3) This Rule, so far as applicable, applies to an originating notice and a
petition.

Rule 159.(1) In any action in which a defence has been filed, the plaintiff may,
on the ground that there is no defence to a claim or part of a claim or that the
only genuine issue is as to amount, apply to the court for judgment on an
affidavit made by him or some other person who can swear positively to the
facts, verifying the claim or part of the claim, and stating that in the deponent’s
belief there is no genuine issue to be tried or that the only genuine issue is as to
amount.

(2) A defendant may, after delivering a statement of defence, on the ground that
there is no merit to a claim or part of a claim or that the only genuine issue is as
to amount, apply to the court for a judgment on an affidavit sworn by him or
some other person who can swear positively to the facts, stating that there is no
merit to the whole or part of the claim or that the only genuine issue is as to
amount and that the deponent knows of no facts that would substantiate the
claim or any part of it.

(3) On hearing the motion, if the court is satisfied that there is no genuine issue
for trial with respect to any claim, the court may give summary judgment
against the plaintiff or a defendant...
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Rule 129

[7] To satisfy rule 129, the Defendants in this case must show a fatal flaw in the pleadings
such that they cannot found a cause of action even assuming the veracity of the allegations, or
something so clearly frivolous and vexatious or scandalous that it amounts to an abuse of the
process of the Court. W.A. Stevenson and J.E. Côté, Alberta Civil Procedure Handbook, 1999
(Edmonton: Juriliber, 1999), point out that it is rare that the Plaintiff cannot plead something
arguably relevant and avoid a dismissal under rule 129. They add that almost any fatal flaw in
an opponent’s pleading will also give ground for summary judgment under rule 159.

[8] The Statement of Claim alleges that the Defendant Wolfert was at all material times an
employee of the WCB and worked as a claims adjudicator. The Defendant Mudry was the
supervisor of the Defendant Wolfert.

[9] Paragraph 14 claims an assault by the Defendants by forcing the Plaintiff to accede to a
psychological assessment against all treating medical and psychological advice. This
allegation, coupled with the allegation of resulting psychological injury to the Plaintiff, might
not be a sufficient pleading absent an allegation of bad faith or at least reckless indifference
because no action can be founded upon an allegation that a person acting as an adjudicator, as
Wolfert was, acted negligently.

[10] However, there is more. Paragraph 24 states: 

24. The conduct of the Defendants was vindictive, malicious, biased, made
without any medical indication or basis, deliberately disregarded the
Plaintiff’s rights and the express opinions of his treating physician and
psychologists that the conduct was medically contraindicated, was a
breach of the Defendants’ duty of good faith, and constituted an assault
upon the Plaintiff as well as a defamation upon his character, all of
which resulted in the worsening of his medical and psychological health.

[11] The words “vindictive, malicious, biased and in breach of a duty of good faith”,
generously interpreted, might be construed as claiming the tort of abuse of public office or
misfeasance in public office. That tort has been recognized in Canada starting with the case of
Roncarelli v. Duplessis, [1959] S.C.R. 121. This was a case of blatant overt misuse of public
authority wherein Duplessis, Premier and Attorney-General of Quebec, caused the cancellation
of a restaurateur’s liquor licence because the restaurateur supported the cause of the Jehovah’s
Witness against whom Duplessis was waging a vendetta. The cancellation was intended to
punish Roncarelli and had nothing to do with the legitimate exercise of the licensing power
under the Alcoholic Liquor Act, R.S.Q. 1941, c. 255.

[12] The Supreme Court of Canada held that Duplessis had acted illegally. In separate
reasons Rand J. wrote at p. 141:
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The act of [Duplessis] through the instrumentality of the Commission brought
about a breach of an implied public statutory duty toward the appellant; it was a
gross abuse of legal power expressly intended to punish [Roncarelli] for an act
wholly irrelevant to the statute, a punishment which inflicted on him, as it was
intended to do, the destruction of his economic life as a restaurant keeper within
the Province.

[13] At p. 143 Rand J. commented on the meaning of good faith:

“Good faith” in this context, applicable both to the respondent and the General
Manager, means carrying out the statute according to its intent and for its
purpose; it means good faith in acting with a rational appreciation of that intent
and purpose and not with an improper intent and for an alien purpose; it does
not mean for the purposes of punishing a person for exercising an
unchallengeable right; it does not mean arbitrarily and illegally attempting to
divest a citizen of an incident of his civil status.

[14] Rand J. also defined “malice” in the context of abuse of public office at p. 141:

Malice in the proper sense is simply acting for a reason and purpose knowingly
foreign to the administration, to which was added here the element of
intentional punishment by what was virtually vocation outlawry.

[15] Several Canadian cases have considered Roncarelli. In Gershman v. Manitoba
Vegetable Producer’s Marketing Board (1976), 69 D.L.R. (3d) 114 the Manitoba Court of
Appeal commented on the Roncarelli case at p. 123:

The principle that public bodies must not use their powers for purposes
incompatible with the purposes envisaged by the statutes under which they
derive such powers cannot be in doubt in Canada since the landmark case of
Roncarelli v. Duplessis ... Since that case, it is clear that a citizen who suffers
damages as a result of flagrant abuse of public power aimed at him has the right
to an award of damages in a civil action in tort.

[16] The tort has evolved both in England and in Canada. The House of Lords considered
the ingredients of the tort of misfeasance in public office in Three Rivers D.C. v. Bank of
England (No. 3), [2000] 2 W.L.R. 1220 (Three Rivers). This case was extensively reviewed by
the Ontario Court of Appeal in Odhavji Estate v. Woodhouse (2000), 52 O.R. (3d) 181 (leave
to appeal to the S.C.C. granted on September 6, 2001).

[17] Borins J.A. (with whom Catzman J.A. concurred) considered the following passage of
Lord Millett in the Three Rivers case at p. 1273 W.L.R.(Lords Steyn, Hutton and Hobhouse of
Woodborough concurring):
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The tort is an intentional tort which can be committed only by a public official.
From this two things follow. First, the tort cannot be committed negligently or
inadvertently. Secondly, the core concept is abuse of power. This in turn
involves other concepts, such as dishonesty, bad faith, and improper purpose.
These expressions are often used interchangeably; in some contexts one will be
more appropriate, in other contexts another. They are all subjective states of
mind.

[18] Borins J.A. also considered the following passage at p. 1274 W.L.R. of Lord Millett’s
judgment:

It is important to bear in mind that excess of power is not the same as abuse of
power... The two must be kept distinct if the tort is to be kept separate from
breach of statutory duty, which does not necessarily found a cause of action.
Even a deliberate excess of power is not necessarily an abuse of power. Just as a
deliberate breach of trust is not dishonest if it is committed by the trustee in
good faith and in the honest belief that it is for the benefit of those in whose
interests he is bound to act, so a conscious excess of official power is not
necessarily dishonest. The analogy is closer than may appear because many of
the old cases emphasise that the tort is concerned with the abuse of a power
granted for the benefit of and therefore held in trust for the general public.

The tort is generally regarded as having two limbs. The first limb, traditionally
described as “targeted malice,” covers the case where the official acts with
intent to harm the plaintiff or a class of which the plaintiff is a member. The
second is said to cover the case where the official acts without such intention
but in the knowledge that his conduct will harm the plaintiff or such a class. I do
not agree with this formulation. In my view the two limbs are merely different
ways in which the necessary element of intention is established. In the first limb
it is established by evidence; in the second by inference.

The rationale underlying the first limb is straightforward. Every power granted
to a public official is granted for a public purpose. For him to exercise it for his
own private purposes, whether out of spite, malice, revenge, or merely self-
advancement, is an abuse of the power. It is immaterial in such a case whether
the official exceeds his powers or acts according to the letter of the power: see
Jones v. Swansea City Council, [1990] 1 W.L.R. 1453. His deliberate use of the
power of his office to injure the plaintiff takes his conduct outside the power,
constitutes an abuse of the power, and satisfies any possible requirements of
proximity and causation.

[19] Borins J.A. also made it clear that the foundation of the tort of misfeasance in public
office is not negligence of a public official as was addressed in Kamloops (City) v. Nielsen,
[1984] 2 S.C.R. 2.
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[20] In Alberta (Minister of Public Works, Supply & Services) v. Nilsson (1999), 70 Alta.
L.R. (3d) 267 at pp. 306, 307 (leave to appeal granted 74 Alta. L.R. (3d) 205), I set out the
elements of the tort of abuse of public office in Canada :

1. an intentional illegal act, which is either:

(I) an intentional use of statutory authority for an improper
purpose; or

(ii) actual knowledge that the act (or omission) is beyond
statutory authority; or

(iii) reckless indifference, or willful blindness to the lack of
statutory authority for the act;

2. intent to harm an individual or a class of individuals, which is satisfied
by either:

(I) an actual intention of harm; or

(ii) actual knowledge that harm will result; or

(iii) reckless indifference or wilful blindness to the harm that
can be foreseen to result.

[21] The above test was applied by Sanderman J. in Cool Spring Dairy Farms Ltd. v.
Alberta (Minister of Environmental Protection), [2000] A.J. No. 1611; 2000 ABQB 724.
The Court of Appeal upheld this decision ([2001] A.J. No. 1276; 2001 ABCA 256), stating at
para. 1:

The respondents’ pleadings mirror the requirements as stated in the test for
targeted malice constituting an abuse of public office outlined by Marceau J. in
Alberta (Minister of Public Works, Supply and Services) v. Nilsson (1999), 246
A.R. 201 (Q.B.). In assessing the pleadings, the chamber’s judge considered the
above test. His decision contains no apparent error of law. Nor does his decision
appear unreasonable in any way. 

[22] Wolfert argues that he enjoys immunity as an adjudicator similar to that enjoyed by
superior and inferior court judges. In Butler v. Newfoundland (Workers’ Compensation
Commission) (1998), 165 Nfld. & P.E.I.R. 84 (Nfld.S.C.T.D.) Russell J. heard an action for
abuse of public office and intentional infliction of mental suffering. While an action for
negligence by itself would not be sustainable in Alberta against the Workers’ Compensation
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Board or its officers, the Workers’ Compensation Board and its officers are not necessarily
immune from an action for abuse of power or intentional infliction of mental suffering.

[23] Immunity of quasi-judicial tribunals was discussed in Dechant v. Stevens, [2001] A.J.
No. 172; 2001 ABCA 39 (discontinuance of application for leave to appeal to the S.C.C. filed
November 14, 2001). Conrad J.A. for the majority observed that absolute immunity does not
appear to be available to quasi-judicial tribunals at common law. As for statutory immunity,
Conrad J.A. examined the relevant statutory provisions and concluded that the Legislature did
not intend that absolute immunity would apply, because that would remove the very safeguard
of good faith provided in s. 112 of the Legal Profession Act, S.A. 1990, c. L-9.1.

[24] The Workers' Compensation Act, S.A. 1981, c. W-16 provides: 

s.12 (2) No proceedings by or before the Board shall be restrained by injunction,
prohibition or other process or proceedings in any court or are removable by
certiorari or otherwise into any court, nor shall any action be maintained or
brought against the Board or any member of the Board in respect of any act or
decision done or made in the honest belief that it was within the jurisdiction of
the Board.

[25] Borins J.A. in Odhavji Estate v. Woodhouse, supra, wrote that dishonesty, bad faith and
improper purpose are terms that can be used interchangeably in characterizing the tort of abuse
of public office. The Workers’ Compensation Act in s. 12(2) grants immunity to the Board for
acts done in “the honest belief that it was within the jurisdiction of the Board”. I conclude that
if the tort of abuse of public office is made out, so also has it been proved that the acts of the
Board are not acts done with such an “honest belief” with the result that the Act does not grant
immunity to the Board’s actions.

[26] Whether the honest belief referred to in s. 12(2) exists in any given case is a matter of
fact. In this case, as is discussed below, the affidavits conflict on this issue. 

[27] Reviewing the Statement of Claim and in particular paragraphs 14 and 24 solely from
the point of view of whether it sets out a cause of action, it is clear that the following is
alleged:

1. Wolfert and Mudry are public officers.

2. They exercised a power.

3. It is alleged that they did so in a way that was vindictive, biased, without any
medical indication or basis, deliberately disregarding the Plaintiff’s rights and
the opinions of the treating physicians and psychologists. The allegations go on
to characterize these actions as being in breach of the duty of good faith. Lord
Millett certainly used similar terms: spite, malice, revenge, self-advancement.

20
01

 A
B

Q
B

 9
37

 (
C

an
LI

I)

Volume VI - Page 232 of 530



Page: 9

4. There must be an intent to injure and injury must follow. The Statement
of Claim, by alleging in effect bad faith in the exercise of the power,
satisfies the intent to injure. The Statement of Claim clearly alleges that
the very result cautioned against by the caregivers, the worsening of the
Plaintiff’s condition, is exactly what was foreseen by the alleged abuse
of power.

[28] In the result, the Defendants Wolfert, Mudry and the WCB have failed to meet the rule
129 test.

Rule 159

[29] In the rule 159 application I must look at the affidavits and decide whether there is an
arguable case or a genuine issue for trial made out by the Plaintiff. As against the Defendant
Wolfert (and vicariously the WCB), the affidavit of Chartered Psychologist Terry Peacock is
not insubstantial evidence.

[30] The rules with respect to affidavits are set out in the Alberta Civil Procedure Handbook,
1999 at p. 115:

The affidavit required by R. 159(1) or R. 159(2) is vital; without it, the motion
cannot get off the ground. If there is clearly no sufficient affidavit for the
motion, the party resisting judgment will probably not want to file any evidence,
lest he or she plug some hole. One moving for summary judgment could of
course also file other affidavits or other evidence. If the affidavit for summary
judgment is proper, the party resisting summary judgment must file admissible
evidence showing some legally arguable defence (if defendant), or some legally
arguable cause of action (if plaintiff). Contents of pleadings will not do;
evidence is necessary to resist the motion. That affidavit resisting judgment can
probably rely on information and belief. The defence (or the cause of action, if
the defendant moves for summary judgment) need only be arguable to resist
summary judgment. The defence or claim need not be certain, and need not
even have a 50% chance of success.

If the opposing affidavits clash on relevant facts, the master or chambers judge
can rarely prefer one over the other. Unless the relevant parts of one affidavit
are destroyed on cross-examination on affidavit, there must be a trial. The
affidavit would be destroyed if the deponent admitted that the key facts in it
were wrong, or if the deponent of the affidavit for summary judgment was not
the party moving, and admitted he had no personal knowledge.

[31] As a clinical psychologist counselling the Plaintiff since 1992, Mr. Peacock was of the
view that the assessment by Dr. Green being pressed for by Wolfert was contraindicated.
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Wolfert then sought the opinion of Dr. Truscott, a psychological consultant with the Workers’
Compensation Board. Dr. Truscott wrote:

To answer your question regarding the reasonableness of your plan to have Mr.
Shuchuk assessed by someone other than Dr. Brodie, in my opinion it is
certainly reasonable from a Case Management perspective. As to whether it
would unduly subject Mr. Shuchuk to excessive mental stress, which may in
turn jeopardize his or others’ safety, all of the information on file indicates that
yes, it most likely would.

[32] After receiving that advice, Wolfert caused a private investigation firm to conduct
surveillance on Mr. Shuchuk. After receiving the surveillance report, Wolfert obtained advice
not from Dr. Truscott but from a different doctor, a Dr. M. H. Lussier, medical advisor of the
Workers’ Compensation Board. Although Dr. Brodie (who once assessed the Plaintiff), Terry
Peacock and Dr. Truscott all specialize in psychological or psychiatric matters, Dr. Lussier’s
only qualification seems to be that of a medical doctor. 

[33] It is arguable that going to Dr. Lussier with this new information instead of back to Dr.
Truscott is suspicious. It may be evidence upon which the trier of fact would find that Wolfert
had a single-minded purpose: to have Dr. Green assess Mr. Shuchuk and find some evidence to
justify doing so regardless of Mr. Shuchuk’s rights and health. This evidence suggests abuse of
power.

[34] The affidavit of Wolfert deposes that all of his actions were done in the honest belief
that this was the best course of action, and that he was acting strictly within his role not only as
a case manager but also as an adjudicator. The Defendants WCB, Wolfert and Mudry made the
following submission:

It is submitted that the recklessness can only be considered to exist in cases of
abuse of public office where there is an element of subjective dishonest belief or
“blind eye” knowledge ... That is so because abuse of public office is, by its
very nature, an intentional tort.

[35] In support of that proposition these Defendants cite the following passage from Lord
Hobhouse’s decision in Three Rivers District Council v. Bank of England, [2001] H.L.J. No.
17; [2001] UKHL 16 at para. 164:

The tort is exceptional in that it is necessary to prove the requisite subjective
state of mind of the defendant in relation not only to his own conduct but also its
effect on others. That state of mind is one equivalent to dishonesty or bad faith
and knowledge includes both direct knowledge and what is sometimes called
‘blind eye’ knowledge. (‘Blind eye’ knowledge has since been discussed in
different contexts by your Lordships in Manifest Shipping v. Uni-Polaris
Shipping [2001] 2 WLR 170 and White v. White [2001] UKHL/9.)
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[36] They further cite Manifest Shipping v. Uni-Polaris Shipping, supra which defines
“blind eye” knowledge as follows at pp. 207, 208:

“Blind eye” knowledge approximates to knowledge. Nelson at the battle of
Copenhagen made a deliberate decision to place the telescope to his blind eye in
order to avoid seeing what he knew he would see if he placed it to his good eye.
It is, I think, common ground – and if it is not, it should be – that an imputation
of blind-eye knowledge requires an amalgam of suspicion that certain facts may
exist and a decision to refrain from taking any step to confirm their existence.
Lord Blackburn in Jones v. Gordon (1877) 2 App Cas 616, 629 distinguished a
person who was “honestly blundering and careless” from a person who 

“refrained from asking questions, not because he was an honest
blunderer or a stupid man, but because he thought in his own
secret mind – I suspect there is something wrong, and if I ask
questions and make farther inquiry, it will no longer be my
suspecting it, but my knowing it, and then I shall not be able to
recover”. 

Lord Blackburn added “I think that is dishonesty”.

[37] I agree with these Defendants’ submissions as to the required state of mind to prove
recklessness so flagrant that blind-eye knowledge will be imputed to the public officer. I also
agree that the test is a subjective one. However, here there is evidence which tends to show
steps taken toward a singular purpose (proving that the Plaintiff was not disabled) in reckless
disregard of specific warnings (Terry Peacock, Dr. Truscott), which is completely refuted by a
bald assertion of good faith. In such circumstances, it would not be fair to deny the Plaintiff the
right to a trial of his allegations. Whether the requisite state of mind existed is for the trier of
fact to determine. 

[38] As stated in the Alberta Civil Procedure Handbook, 1999, if the opposing affidavits
clash, the Master or chambers judge can rarely prefer one over the other. There must be a trial.
Further, deep questions of the limits of tort law should not be settled on a motion for summary
judgment, especially where there are conflicting relevant factual allegations: Winnipeg
Condominium Corporation No. 36  v. Bird Construction Co., [1995] 1 S.C.R. 85.

[39] Certainly the Plaintiff has produced evidence demonstrating that the Plaintiff’s case on
abuse of process is arguable. Therefore it cannot be said that the Plaintiff has no reasonable
chance of success against Wolfert and the WCB. There is evidence to support the allegation
that Wolfert ordered the Plaintiff to submit to testing by Dr. Green upon threat of having his
benefits cut off and that the result of the assessment damaged the Plaintiff’s mental health.

[40] The Defendants raised other grounds in a supplementary brief. I see nothing in those
additional grounds which would justify precluding the Plaintiff from arguing the foregoing
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issues at trial. In particular, the Defendants claim the Plaintiff is seeking double recovery. The
similarities between the heads of damage relied on in various contexts and referred to by the
Defendants may be significant, but any significance cannot be determined at this stage. At a
minimum, it is clear that the Plaintiff would not receive damages for pain and suffering from
the WCB. The Defendants also ask that I infer lack of bona fides as a result of timing of
various events in the course of the proceedings under this claim. In the absence of evidence on
this point, I decline to draw this inference. 

[41] Therefore, with respect to that portion of the Plaintiff’s claim which can be construed
as a claim of abuse of public office against Wolfert and the WCB, the appeal against the
Master’s decision is allowed.

[42] The only allegation against Mudry is that he acted as Wolfert’s supervisor. That does
not make Mudry vicariously liable for the actions of Wolfert. There is no evidence adduced
that Mudry committed the tort of misfeasance in public office. Therefore, the decision of the
learned Master to dismiss the claim against Mudry is upheld and that portion of the appeal is
dismissed.

[43] The appeal with respect to other claims contained in the Statement of Claim is
dismissed. Paragraph 19 of the Statement of Claim claims that the Plaintiff was defamed
through a threat of criminal charges published to the Plaintiff and (according to the affidavits)
only to persons at the WCB who had a duty to receive the information. I am of the view that
there was no publication to persons who should not have received the information in the course
of their duties and therefore that portion of the action is doomed to fail. The allegation of
defamation against Mr. Wolfert in paragraph 19 of the Statement of Claim is struck.

[44] Dr. Paul Green and Dr. Gordon King were not parties to the application before Master
Funduk. However the formal Order agreed to as the Order given by all counsel, including
counsel for Dr. Paul Green and counsel for Dr. Gordon King, stated in paragraph 1:

The Statement of Claim is struck in its entirety.

[45] Dr. Gordon King filed a brief on the appearance before me indicating that counsel for
the Plaintiff had advised the Master that Drs. Green and King did not have notice of the
application but the Court’s decision with respect to the claims against the WCB, Wolfert and
Mudry would apply to both Drs. Green and King. Dr. King’s brief went on to say that the
written argument was provided in opposition to the Plaintiff’s appeal of Master Funduk’s
Order on jurisdictional grounds only. Specifically, Dr. King reserved the right to bring a
summary judgment application on his own accord and on other grounds should the Plaintiff be
successful in this appeal.

[46] Dr. Paul Green was represented at the appeal before me but filed no brief.
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[47] Mr. English, counsel for Dr. Green, wrote a letter October 12th, 2001 to the Court
stating that all counsel had agreed that:

If the WCB is ultimately successful in its attempts to have this action struck or
dismissed then the action will also be considered struck or dismissed as against
the remaining Defendants, including Drs. Green and King.

[48] I decline to set aside the Master’s order insofar as it relates to Drs. Green and King.

[49] Costs may be spoken to within 30 days.

HEARD on the 26th day of October, 2001.
DATED at Edmonton, Alberta this 7th day of December, 2001.

__________________________
J.C.Q.B.A.
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Action No. 9703 21890

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF EDMONTON

BETWEEN:

THOMAS SHUCHUK 

Plaintiff
- and -

RANDY WOLFERT, THE WORKERS’ COMPENSATION BOARD, GENE MUDRY, DR.
PAUL GREEN AND DR. GORDON KING 

Defendants

_______________________________________________________

MEMORANDUM OF DECISION
of

 M. FUNDUK, Master in Chambers
_______________________________________________________

APPEARANCES:

J. R. Nickerson 
Nickerson Roberts 

Counsel for the Plaintiff

W. P, Ostapek 
Workers Compensation Board 

Counsel for The Workers Compensation Board,
Randy Wolfert and Gene Mudry 

[1] Anyone who has not been living in a sealed glass bubble on an ocean floor for the last
25 years knows that there is a measure of dissatisfaction by some injured workers with The
Workers Compensation Board. That is what this lawsuit is about.
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[2] What this lawsuit comes down to is Mr. Nickerson’s view that The Workers
Compensation Board is just a glorified insurance company with a monopoly. He then wants to
progress from that to conclude that like private insurers The Workers Compensation Board
must act uberrimae fide, which normally exists only in certain contract situations. But The
Worders Compensation Board is not a private insurer and the relationship between injured
workers and The Workers Compensation Board is not one of contract. Its duties are statutory.

[3] Here the Plaintiff was assessed as having temporary total disability. Some time later the
Plaintiff was reassess, which The Workers Compensation Board can do:  s. 33 Worker’s
Compensation Act. The Plaintiff complains about his being reassessed, which is a complaint
about how his file was handled. As I interpret his position, the Plaintiff essentially wants to be
classified as having a permanent total disability and he should never be reassessed
notwithstanding the fact that s. 33 gives The Workers Compensation Board the jurisdiction to
reassess.

[4] It is not the Court’s function to rewrite legislation.

[5] I agree with Mr. Ostapek’s submissions that the Friedman report is irrelevant, that Ms.
Stewart’s evidence is irrelevant and that there is no reasonable prospect of success for the
Plaintiff’s claim against the Workers Compensation Board, Randy Wolfert and Gene Mudry.

[6] The application is allowed with costs on column 5.

HEARD on the 5th day of April, 2001.

DATED at Edmonton, Alberta this 13th day of June, 2001.

__________________________
M. FUNDUK

M.C. C.Q.B.A.
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[1] In January 1987 Mr. Goodwin fell and was injured while working on a tugboat 

operated by his employer, Atlantic Towing Limited.  On that day he was acting as Chief 

Mate.  Mr. Goodwin was 47 at the time.  Five years earlier, Mr. Goodwin retired from 

a 23 year career with the Canadian Armed Forces (the Navy). Following the accident, 

Mr. Goodwin never worked again.  He is now 75. 

 

 [2] Mr. Goodwin claims in his Pre-Trial Brief that his treatment at the hands of 

Workplace Health, Safety and Compensation Commission (“WHSCC”) has “inflicted 

far more damage than the injury suffered in the workplace accident and he seeks to be 

compensated for this treatment”.   The brief claims damages of $5,000,000.00.  In his 

Post-Trial Brief he claims a lesser but still significant amount. 

 

[3] WHSCC denies that the facts and events are as alleged by Mr. Goodwin and 

says that at all times it responded to his claim in good faith and there has been no abuse 

of process or a breach of Mr. Goodwin’s Charter rights.  WHSCC also says that it 

has no legal responsibility – no duty of care – to Mr. Goodwin in relation to his claims 

based on negligence.  It says (in its Post-Trial Brief): 

 “2.  The case raises issues of significant national importance particularly if it is 
determined that the Defendant owes a duty of care to the Plaintiff or any other 
injured worker in connection with the investigation, adjudication and 
administration of a claim for workers’ compensation benefits.  It is anticipated 
that should such a duty of care be found to exist it would be Canada-wide 
precedent setting and it would subject Workers’ Compensation Commissions 
throughout the country to a plethora of lawsuits alleging negligence in the 
investigation, adjudication and administration of claims for workers’ 
compensation benefits. 

 
 3.  The case likewise calls into question the well-established principles of the 
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exclusive jurisdiction of Workers’ Compensation Commissions to adjudicate 
and administer claims for workers’ compensation benefits.  The case asks this 
Honourable Court to retrospectively examine and pass judgment on decisions 
within the exclusive jurisdiction of WorkSafe NB made over many years that 
either were not appealed or were appealed and finally determined by the 
Commission’s Appeal Tribunal.” 

 

In essence, WHSCC says the Court cannot review issues relating to Mr. Goodwin’s 

entitlement to workers’ compensation benefits – issues that he either appealed or could 

have appealed to the Appeals Tribunal pursuant to the applicable legislation. 

 

[4] In response to the assertion that Mr. Goodwin should have pursued his disputes 

with WHSCC to its Appeals Tribunal, Mr. Goodwin points to a letter his counsel 

received from the Appeals Tribunal, dated April 18, 2011, which states: 

 “Issues relating to negligence, abuse of process, bad faith cannot be dealt with 
by the Appeals Tribunal and must be addressed by the Courts since the 
Appeals Tribunal cannot award damages.  Further, the Appeals Tribunal does 
not have the jurisdiction to address such matters.”  

 

[5] Mr. Goodwin’s injury was accepted by WHSCC as being work related and he 

received loss of income (disability) benefits from the time he was injured in January 

1987 until 2005, when he turned 65 – the age at which his entitlement to disability 

income benefits terminated under the legislation.  However, as he argues, this did not 

occur without a fight.  This income stopped in 1989 when WHSCC deemed him 

capable of working as a shipper/receiver – and it was only because he successfully 

appealed this decision that in 1997 WHSCC was directed to retroactively pay him full 

disability benefits from 1989, after an eight year delay and it did so without interest. 
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[6] Mr. Goodwin received health benefits following the accident and since turning 

65 he has continued to receive health benefits, including, the continuation of the payment 

for physiotherapy treatment and a membership at the Saint John Canada Games 

Aquatic Centre (the “Aquatic Centre”).  However, he says that over the years such 

benefits were repeatedly denied to him and he was forced to appeal their denial.  In 

particular, he points to the abrupt termination of his physiotherapy (and membership to 

the Aquatic Centre) in 2005 – a decision that was successfully overturned on appeal. 

 

[7] Also, beginning in 1987, Mr. Goodwin received assistance from WHSCC’s 

Vocational Rehabilitation Department.  However, he says that WHSCC failed to 

adequately assist him return to the workforce.  His claim for the income he says he lost 

as a consequence of this failure forms the largest single part of his claim for damages.  

From almost the beginning, Mr. Goodwin was dissatisfied with what he describes as the 

lack of meaningful assistance from WHSCC in respect of vocational rehabilitation.  The 

dissatisfaction stems from the parties’ different views regarding Mr. Goodwin’s need for 

vocational assistance before returning to work.  While there was a relatively brief period 

where WHSCC agreed to continue disability benefits and wait to see if Mr. Goodwin 

would recover from his injuries to a point where he could resume his pre-accident 

employment, it was generally accepted from an early stage that Mr. Goodwin’s injuries 

left him with a work restriction that would prevent him from performing the duties of his 

pre-accident employment – a physically demanding position.  The real issue at that time 

was Mr. Goodwin’s position that he needed additional vocational assistance before he 

would be ready for other suitable employment.  His suggestions included a three year 
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program at the Community College and financing for the purchase of a 

Motel/Restaurant business. 

 

[8] As mentioned, Mr. Goodwin first expressed his dissatisfaction with WHSCC in 

1987.  A recent characterization of his poor treatment by WHSCC is set out in a letter 

Mr. Goodwin sent in April 2013 to the Minister of Labour and the Ombudsman – sent 

for the purpose of suggesting areas for investigation into the affairs of WHSCC.  Mr. 

Goodwin said (referring to himself):  

 “The long term injured worker endured ten years of pain before operation on 
shoulder was approved.  Dr. Touchie recommended operation in 1991 carried 
out 1997 Dr. Barnhill 

 
 The LT.I.W. endured 12 years pain before operation neck, in 1999 by Dr. 

Wheelock. 
 
 The L.T.I.W. enduring 10 years limited finances, lost family, all possessions by 

1993. Back paid remainder September 1997. Board refuses to assist L.T.I.W. 
back to work force. 

 
 This case required the input from various politicians. Four different requests and 

participation by legal authority (lawyers) and five appeals with little justice! 
Appalling!” 

 

The evidence at trial did not support this characterization of WHSCC’s treatment of 

Mr. Goodwin. 

 

[9] It is clear from the totality of Mr. Goodwin’s submissions, including the 

evidence of other injured workers, that he views the New Brunswick system of 

workers’ compensation as inadequate, unresponsive to the needs of injured workers or 

the recommendations of their doctors and preoccupied by the cost of providing care.  
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This proceeding, however, is not an inquiry commissioned for the purpose of assessing 

that system.  Rather, it is the trial of the claims made by Mr. Goodwin against WHSCC 

and he bears the burden of establishing facts which entitle him, based on the law, to the 

relief he claims. 

 

II. MR. GOODWIN’S CLAIM 

 

[10] Mr. Goodwin’s Further Amended Statement of Claim contains the following 

assertions of fact: 

“2.  The Defendant, Workplace Health, Safety and Compensation 

Commission, (“the Commission”), is a body corporate established under and by 
virtue of the Workplace Health, Safety and Compensation Commission 

Act of New Brunswick.  The Plaintiff says further that the calculation of 
extended earnings loss benefits or “deeming” took place in  May 1988(sic) and 
was affirmed in September 1988(sic) contrary to law and in contravention of 
the Defendant’s own policy as set out at Paragraph 32, p. 20 of its published 
“Service Guide” in that medical treatments were not over and any vocational 
rehabilitation assistance was not finished, all of which imposed significant and 
unduly harsh financial stress and deprivation on the Plaintiff. 
 
3.  In or about the year 1987 the Plaintiff while in the course of his duties 
suffered an injury and applied for and was granted workers compensation.  
 
4.  Notwithstanding that he continued under disability the Defendant in 1989 
refused the Plaintiff further benefits. 
 
5.  Following 1989 and while the Plaintiff continued to complain about his work 
place injury Dr. Harold Touchie, an orthopaedic surgeon recommended to the 
Defendant that it was imperative that the Plaintiff have an operation on his 
shoulder. 
 
6.  The Commission refused said operation and in fact deliberately added stress 
to the Plaintiff’s life by sending him an account for some $14,378 as an amount 
he had received from Canada Pension.  The Plaintiff says that the Defendant 
required the Plaintiff to repay in one lump sum the amount of $14,378 that he 
had received from Canada Pension Plan which was contrary to its policy 
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respecting such repayment by injured workmen and contrary to. s. 15 of the 

Charter of Rights and Freedoms unlawfully discriminated against the Plaintiff 
when it waived such repayment for a number of other injured workmen who 
had received such benefits.  In addition, the Defendant unlawfully retained from 
the Plaintiff the sum of $7,550 for which it has made no accounting.  By reason 
of the foregoing, the Plaintiff suffered loss and damage of approximately 
$22,000 for which he claims together with interest from the date of the unlawful 
deduction and retention. 
 
7.  Between 1995 and 1998 the Plaintiff made numerous efforts to have his 
workers compensation reinstated but without success. 
 
8.  In 1997 the Defendant authorized and paid another Orthopaedic Surgeon 
(Dr. Barnhill) to perform the same surgery on the Plaintiff which had been 
recommended by Dr. Harold Touchie. 
 
9.  In 1997 the Plaintiff complained of injury and discomfort to his neck arising 
out of the initial injury in 1987 but the Defendant refused to provide therapy to 
the Plaintiff yet in 1999 authorized physiotherapy for the same condition. 
 
10.  In or about the year 1999 the Plaintiff had further surgery performed by Dr. 
Brian Wheelock wherein the 5th and 6th vertebra were fused which fusion was 
made necessary by reason of the initial injury in 1987 and the subsequent failure 
of the Defendant to treat the Plaintiff or heed his complaints. 
 
11.  In or about the year 1997 the Appeal Board under the Workplace 

Health, Safety and Compensation Commission Act of New Brunswick 
found that the Defendant was in error in 1989 when it deemed the Plaintiff able 
to return to work and ordered that the Commission provide ten (10) years back 
compensation to the Plaintiff. 
 
12.  In the year 2002 the Defendant provided the Plaintiff with hydro 
physiotherapy to help treat his condition but in 2005 the Defendant cancelled all 
further treatment. 
 
13.  As a result of injured brachial plexus and the lack of treatment the Plaintiff 
suffered a fall and was required to obtain and wear a neck brace and obtain 
further physiotherapy which was paid for by the Defendant Workplace Health, 
Safety and Compensation Commission.” 
 

 
As to Mr. Goodwin’s legal claims, it says: 
 

 
“14.  The Plaintiff says that the Defendant had a duty of care to see to it that he 
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was treated adequately, properly and on a timely basis for his work place 
injuries and it failed and breached its duty to do so and in fact subjected the 
Plaintiff to abusive responses to his legitimate concerns and caused him to suffer 
additional and further injuries both physical and psychological. 
 
15.  Further, or in the alternative, the Defendant had a duty of care to 
investigate the Plaintiff’s injuries and did thereby breach said duty and failed to 
adequately or fully investigate the Plaintiff’s injuries and complaints over time 
and by reason thereof caused further loss and damage to the Plaintiff. 
 
16.  The Plaintiff says that the Defendant had a duty of care at law and by 
statute to deal fairly with him in the administration of his claim for benefits and 
care and failed to do so and did thereby breach said duty of care and as well 
the Plaintiff had a legitimate and reasonable expectation that the Defendant and 
its officers, servants and employees would act fairly and in a bona fide manner 
toward him in the administration of the law and handling of his claim for benefits 
and care and the Defendant frustrated and failed to meet said legitimate and 
reasonable expectation and in the premises the Plaintiff suffered loss and 
damage. 
 
16A. And the Plaintiff says the Defendant had the duty to act in good faith 
and to avoid arbitrary action and bad faith toward the Plaintiff who had 
legitimate and reasonable expectations that the Defendant and its officers, 
servants and employees would act fairly and in a bona fide manner toward him 
in the administration of the law and handling of his claims for benefits and care 
and the Defendant breached said duty and did frustrate and fail to meet the said 
legitimate and reasonable expectations and in the premises, the Plaintiff suffered 
loss and damage. 
 
17.  Section 7 of the Charter of Rights and Freedoms provides that everyone 
has the right to life, liberty and security of the person and the right not to be 
deprived thereof except in accordance with the principles of fundamental justice 
and the Plaintiff says in the premises the Defendant breached his Charter Right 
to life, liberty and security of the person in a manner inconsistent with his 
fundamental rights and by reason thereof the Plaintiff relies on Section 24 of the 
said Charter and seeks damages thereunder or such other remedy as this 
Honourable Court may determine. 
 
18.  The Plaintiff says further, or in the alternative, that the Defendant had a duty 
to ensure that the processes established under the Workplace Health, Safety 

and Compensation Commission Act of New Brunswick were administered 
fairly and without abuse and in the premises failed to do so by reason of which 
he was subjected to an abuse of process by reason of which he suffered loss 
and damage. 
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19.  Further, the Plaintiff says the actions and failures to act as set out in 
Paragraphs 14, 15, 16, 16A and 18 above constitute negligence at law and the 
Defendant is liable to the Plaintiff for damages arising therefrom.  The Plaintiff 
also says that in the event the Defendant pleads it is immune from suit by reason 
of common law or statute, the actions and failures to act as set out in 
Paragraphs 14, 15, 16 and 18 were so egregious, careless, reckless and grossly 
negligent as to constitute bad faith negligence at law so that any such immunity 
has if it exists, which is not admitted but denied, no application.” 
 

 
As to the relief requested, it says: 

 
 
“20.  The Plaintiff therefore claims against the Defendant the following: 
 
 (a) A Declaration that the Plaintiff is entitled to have all benefits 

both monetary and otherwise reinstated; 
 
 (b) A Declaration that the Defendant was negligent and breached 

its duty of care to the Plaintiff; 
 
 (c) A Declaration that the Defendant had a duty at law and by 

statute to act in good faith and not arbitrarily toward the Plaintiff 
and as well, to act fairly toward the Plaintiff and to avoid actions 
done in bad faith and abuse of process and that it breach said 
duties in a manner that was grossly careless and reckless which 
at law constituted bad faith negligence and abusive and arbitrary 
conduct for which the Defendant is liable at law for the damages 
arising thereform; 

  
 (d) A Declaration that the Plaintiff’s rights under s. 7 and 15 were 

breached by the Defendant; 
 
 (e) General Damages at law for breach of Charter rights pursuant 

to Section 24 of the Charter;” 
 

 

[11] Some of the amendments to the Statement of Claim (underlined and in bold 

above) were made following the commencement of trial and with the consent of 

WHSCC, while others were made with the approval of the Court and over the 
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objection of WHSCC.  Most notably, WHSCC objected to the amendments relating to 

the claims of negligence.  Reasons for permitting the amendments were given at the time 

and they noted, among other things, that assertions of negligence were not unexpected.  

Although WHSCC argued in its Pre-Trial Brief that negligence had not been pled by 

Mr. Goodwin (prior to the amendments), WHSCC went on in the brief to thoroughly 

address the issue of negligence.  Also, WHSCC was given the opportunity to call 

additional evidence to address the amended pleading but it chose not to do so.  

Presumably, this was influenced by the very full extent to which evidence had been 

presented at trial by both parties. 

 

[12] In the circumstance of this case, it is helpful to summarize, more fully than might 

typically be the case, the evidence and facts relevant to the assessment of Mr. 

Goodwin’s allegations of his long term mistreatment at the hands of WHSCC. Before 

proceeding with this lengthy summary, to assist in understanding the relevance of the 

many detailed facts set out in the summary, it is also helpful to first particularize a bit 

further Mr. Goodwin’s extensive allegations of wrongdoings.  While any such summary 

risks being viewed as too general and/or incomplete, I will describe what I view as Mr. 

Goodwin’s most significant assertions of misconduct and/or bad faith/abuse of process 

on the part of WHSCC.  Many of the allegations of fact made by Mr. Goodwin in his 

Statement of Claim are not supported by the evidence presented at trial. 

 

[13] Mr. Goodwin’s assertions include the allegation that in 1987 WHSCC 

misapprehended the true severity and extent of his injury, failed to provide him with 
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adequate back to work (vocational) rehabilitation and support and ultimately, wrongly 

decided in May 1989 that he was prepared to return to suitable employment and in 

September 1989 deemed him capable of performing the duties of a shipper/receiver – 

duties that he says he was not capable of performing.  More particularly, Mr. Goodwin 

is quite emphatic that between November 1987 and May 1989 a Vocational 

Rehabilitation Officer wrongly interpreted medical evidence regarding his prognosis for 

recovery, wrongly rejected his proposals for retraining and/or rehabilitation and wrongly 

concluded that, with his work restriction and no further retraining or assistance, he was 

capable of returning to suitable employment. 

 

[14] After WHSCC deemed him capable of working, Mr. Goodwin filed an appeal 

in 1989 which he alleges was slow and the process flawed.  His most significant 

allegation regarding this appeal is that he was denied natural justice when WHSCC 

supplied a memorandum to the Appeals Board without his knowledge or his having an 

opportunity to be heard before the Appeals Board made its final decision.  After trial, in 

response to an inquiry from the Court, it was acknowledged that the factual assertion 

that Mr. Goodwin had no knowledge that the memorandum was provided to the 

Appeals Board and no opportunity to be heard, was mistaken. 

 

[15] Mr. Goodwin says that WHSCC failed to provide him with necessary medical 

treatment and it delayed medical treatment that was recommended.  He says that, in one 

instance, WHSCC’s denial of a surgical procedure that Dr. Touchie recommended as 

“imperative” in 1991, caused him a five year wait before he obtained in 1997 that very 
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surgical procedure which finally gave him relief from pain.  He also says that WHSCC 

arbitrarily refused and at times stopped his physiotherapy treatments.  The last time it 

did so, in June of 2005, he went without physiotherapy for 11 months.  He argues that 

because of such decisions, he suffered from pain longer than was necessary.   

 

[16] Again, the preceding paragraphs do not contain a summary of the totality of Mr. 

Goodwin’s claims but hopefully it will assist with an understanding of the relevance of 

the detailed summary of the evidence and facts that follows.  The viva voce evidence of 

the 18 witnesses who testified over 24 days, as well the over 1600 documents entered 

into evidence, covers a period of over 25 years. 

 

III. FACTS 

 

[17] As noted above, at the time of the accident in January 1987, Mr. Goodwin was 

47 years of age and performing the duties of Chief Mate for Atlantic Towing Limited. 

 

[18] Mr. Goodwin has a long history of working.  After completing grade 9, he 

worked at various jobs in the Saint John area before joining the Navy at 19.  He retired 

in September of 1982 after 23 years of service.  He testified that on retirement, he was 

offered career training but instead, he took paid leave until spring of 1983.  Following a 

period of time spent looking for a job, in 1984 Mr. Goodwin attended Holland College 

and took courses that led to him obtaining his Third Mate’s ticket.  This program of 

study was accomplished with the joint assistance of the Canadian Armed Forces and 
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“Manpower”.  As a result of his considerable past sea time, Mr. Goodwin completed, 

in about eight months, courses that would otherwise have taken four years.  Mr. 

Goodwin first worked with Atlantic Towing in late 1984 but took time off when his wife 

was ill in 1985.  He returned to Atlantic Towing in 1986 and in January 1987, at the 

time of the accident, Mr. Goodwin was earning approximately $34,000.00 per year. 

 

[19] The facts that follow are set out under headings that are primarily chronological 

but also address distinct issues raised in this litigation. 

 

A. From Mr. Goodwin’s Accident Until WHSCC’s Determination that he is 
“Prepared to Return to Suitable Employment” (January 1987 - May 1989) 

 
 

[20] After completing a 12 hour shift on one tugboat, Mr. Goodwin commenced a 

second shift on another tug.  While on the second tug, Mr. Goodwin slipped, fell and hit 

the metal footrest at the base of a chair that was attached to the deck.  He broke a rib, 

received contusions to his kidney and suffered a collapsed lung.  A few days later, he 

learned that he had also suffered a brachial plexus injury.  The brachial plexus is a series 

of nerves in the shoulder, upper back and neck.  It is believed that this injury was 

caused by his reaching out and grabbing the back of the chair as he fell and in doing so, 

wrenching his arm, shoulder and back. 

 

[21] At trial, Mr. Goodwin’s condition following the injury was principally addressed 

by Mr. Goodwin and both, Dr. Wheelock, the specialist in neurological surgery who 

20
15

 N
B

Q
B

 3
2 

(C
an

LI
I)

Volume VI - Page 255 of 530



 
 

 

 16 

treated Mr. Goodwin and Dr. West, his family doctor between 1987 and 2000.  His 

family doctor after 2000, Dr. Scott, also testified; as did Dr. Barnhill, who performed a 

shoulder surgery in 1997 that was accepted as being related to Mr. Goodwin’s 

workplace accident.  Mr. Goodwin’s injuries were also addressed in various reports 

that were entered into evidence, including those of Dr. Bailey, a neurologist and Dr. 

Thompson, a pain specialist, both of whom treated Mr. Goodwin. 

 

[22] In his report to WHSCC dated February 7, 1987, Mr. Goodwin described his 

injuries as:  “left side of back, broken rib, congested lung, contusions on kidney, 

shoulder pull, possible neck injury”.  Dr. West said that there was “numbness/burning” 

in Mr. Goodwin’s arm that was worse when flexed.  Suspecting nerve irritation, Dr. 

West referred Mr. Goodwin to Dr. Wheelock. 

 

[23] Dr. Wheelock saw Mr. Goodwin in March, about two months after the fall and 

recommended that he stay off work for six more weeks.  Following a further 

examination in May 1987, Dr. Wheelock reported to Dr. West as follows (by letter 

dated May 29, 1987): 

 
 “I will stay by my diagnosis at this point, that this is a mild brachial plexus lesion. 

 He is certainly strong enough to do virtually any job but the job that he 

unfortunately has to do.  Thus, if he could have a shore job, I have no 

doubt he could get back to it at this point.  Nonetheless, I think that he 
would place himself and his fellow crew members at some risk by going back to 
the tug boats at this time and I have told him so.  I would like to see what Dr. 
Bailey feels about his injury and what they(sic) electrical studies show.  He is 
going to call me in two weeks or so, and by that time I hope to have his report. 
 I don’t feel that there is any surgical intervention that is appropriate at this time. 
 Nothing that I can imagine doing would improve on a situation that is 
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already so good that he is as strong as most other people normally are .”  
       (Underlining and Bold Added) 
 

At trial, Mr. Goodwin and Dr. West agreed with Dr. Wheelock’s assessment, except 

that Dr. West said that, instead of saying that Mr. Goodwin is strong enough to do 

“virtually any job”, he would say that Mr. Goodwin could do “a lot of jobs”. 

 

[24] Dr. Bailey’s reporting letter to Dr. West, dated May 26, 1987, said: 

 “IMPRESSION:  I agree with Dr. Wheelock’s analysis, in this gentleman’s 
case entirely.  I think he has incurred a stretch injury of the lower brachial 
plexus, involving predominately the lower trunk, and this gives him the very 
subtle long flexor weakness of the forearms, and intrinsic weakness of the 
hands, with relative preservation of all of the muscle groups.  In addition, I think 
there is a supraimposed ulnar neuropathy, which probably occurred as the result 
of bed rest, rather than the original injury. 

 
 I think with continued physiotherapy he should continue to improve, and will 

eventually regain complete use of the hand.  Particularly encouraging in this 
regard is the lack of atrophy of the hand after four or five months, and this I 
think reflects that the lesion was probably demyelinating in character, rather than 
axonal.  I will perform some needle studies to determine what degree of actual 
injury has in fact occurred.” 

           (Underlining Added) 
 

[25] After seeing Mr. Goodwin again, Dr. Wheelock advised Dr. West, by letter  

dated September 21, 1987, that: 

 “He sat down and began by relieving himself of his considerable frustration 
about losing two jobs with the tug boat group.  One was with dispatching, 

which he feels, and I do as well, that he could almost certainly have 

done.   One was in attaching the tanker to the tanker buoy at Canaport.  He 
describes this as a tacticle(sic) job, and I suspect that his training is such that he 
would have been able to do this as well.  Nonetheless, he did not get either job 
and blames it on his injury. 

 
 He claims not really to understand the type of injury he had, and we went 

through it again.  I did examine him, and I must say that he has made a very 
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good recovery indeed. 
 
 On my examination today, the only motor weakness I could find was a pinch in 

finger flexion.  The rest of the examination was basically within normal limits, 
and the pinch is strong enough to be functional in almost every respect.  The 
sensory loss from C6 to T1 which is noted before, has persisted.  There is again 
no evidence of myelopathy.  The reflexes are intact. 

 
 This man has made an extremely good recovery from his brachial plexus injury. 

 The speed of the recovery suggests that the problem was demyelination rather 
than axonotmesis.  This suggests the injury was a neuropraxia as we suspected. 

 
 This man is not a hundred percent in terms of his strength.  He does not clearly 

have the endurance that he had on the other side.  He is worried, and I am too, 
that his work on the tugboats at sea will expose him and others with him to risk 
because he lacks that final bit of strength and indurance(sic) that he used to 
have.  Nonetheless, it is clear that his strength is virtually back to 

normal as measured by anybody elses standards.   Thus, he should be 

able to do jobs that do not place him at that degree of risk.  I think this 
would involve harbour work rather than sea work.  I don’t think that there is 

any doubt that he could do a despatch(sic) type of job at this point.  
Whether or not there are factures that led his company to bypass him for these 
posts of course I do not know.  He feels that it may have been because he is so 
very good at the tugboat job. 

 
 I think he will continue to get recovery.  He should continue on with the 

physiotherapy programme(sic), and the stiffness of his neck, which is not a 
problem considering his normal range of motion, and the strength should 
continue to improve.  Whether or not they will ever be a hundred percent 

is a question.  Certainly, I am very gratified to see that they have come 

back to a good functional level at this stage.  It will probably be 18 

months before we can say that there will be no further improvement.  
There is certainly no advantage to be gained in surgical exploration of these 
nerves.  We could never do as well with a neurolysis as the natural repair 
process has done. 

 
 I would like to see the Board become involved on this man’s behalf in job 

planning.  I do recognize that there are always two sides to the story.  But I feel 
that he is genuinely interested in getting back to work.”  

 
                  (Underlining and Bold Added) 
 
When he testified at trial, Dr. Wheelock explained that Mr. Goodwin wanted to get 

back to work and he was frustrated that this had not occurred.  Dr. West agreed with 
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this report except that he said that Mr. Goodwin was experiencing pain.  Mr. Goodwin 

acknowledged at trial that Dr. Wheelock’s report was accurate and that at this time he 

was not in a position to return to work on a tugboat but that he wanted to work.  As 

noted in Dr. Wheelock’s report, they discussed two jobs – one, as a dispatcher, that 

Mr. Goodwin would have liked to have secured and Dr. West felt he could handle 

physically. 

 

[26] Between August and September 1987, Mr. Goodwin was also seen at the 

Workers’ Rehabilitation Centre in Grand Bay.  During this time he had eight weeks of 

physiotherapy and occupational therapy.  After noting that Mr. Goodwin had improved 

his strength, endurance, general conditioning and work tolerances, the medical officer, 

recognized Mr. Goodwin’s physical impairment and resulting work restriction and 

referred him to the Vocational Rehabilitation Department of WHSCC.  The report of 

the WHSCC four person Physical Assessment Committee, dated October 26, 1987, 

states that: 

 “Dr. Wheelock’s report of May 29th, 1987 indicates that this is a mild brachial 
plexus lesion and states:  “He is certainly strong enough to do virtually any job 
but the job that he unfortunately has to do”.  In a subsequent report from Dr. 
Wheelock dated September 21st, 1987 he states that it will probably be 18 
months before there will be no further improvement.  This would indicate that 
claimant’s condition has yet not stabilized and he should notice some 
improvement in the future. 

 
 Claimant today advises he is unable to return to the streneous(sic) prolonged 

activities of his pre-accident employment at this time.  He further states that on 
occasions he may be required to work for 21 hours straight, and of course at 
this time claimant would be unable to do so.  Mr. Goodwin advises he has 
contacted his pre-accident employer, and was disappointed to hear that there 
would be nothing available for him at this time since a Chief Mate is not required 
in the Harbour. 
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 In view of the fact that claimant does have a work restriction at this time, it was 

a decision of the Committee to refer the file to Vocational Rehabilitation 
Department for any assistance they may deem feasible.”                                    
                                                                               

           (Underlining Added) 
 

[27] At trial, there was evidence of how WHSCC typically handled an injured 

worker’s claim.  In 1987, the injured worker’s case could be managed by the different 

departments of WHSCC that existed at that time.  In general terms, the Claims 

Department was responsible for WHSCC’s management of an injured worker’s claim 

while the claim was being initially assessed (for example, in relation to the determination 

of whether the claim related to a workplace injury) and also, while the injured worker’s 

condition required medical care.  In those cases, where the injured worker could not 

work, the department would have the responsibility to see to the provision of income 

loss benefits (more commonly called disability benefits).  In the simple case of an injured 

worker recovering fully from a workplace accident, he or she would return to work 

without being transferred to another department.  In the case of an injured worker 

making a recovery but being left with a work restriction that prevented the injured 

worker from returning to their pre-accident employment, the injured worker would be 

assigned to the Vocational Rehabilitation Department for, at the risk of over 

simplification, assistance in finding alternate employment and/or retraining.  As will be 

addressed further below, as a general rule, an injured worker was not transferred to the 

Vocational Rehabilitation Department until; active medical treatment had concluded, the 

injured worker was determined to have a work restriction preventing a return to pre-

accident employment and the injured worker was otherwise capable of employment. 
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[28] In Mr. Goodwin’s case, after the Physical Assessment Committee noted that he 

had a work restriction and he could not return to his pre-accident position, Mr. 

Goodwin was referred to the Vocational Rehabilitation Department “for any assistance 

they may deem feasible”.  Mr. Goodwin was advised that the Claims Department would 

continue his benefits for two more weeks and after that, the Vocational Rehabilitation 

Department would assist him, including assuming the responsibility for the determination 

of his future benefits.  Accordingly, once Mr. Goodwin was under the responsibility of 

the Vocational Rehabilitation Department, this department was also responsible for the 

payment of earnings loss (disability) benefits.  This approach of departmental 

responsibility for an injured worker continued until 1993 at which time WHSCC 

changed to a case management approach to the responsibility for injured workers. 

 

[29] The three month period that followed Mr. Goodwin being transferred to the 

Vocational Rehabilitation Department in early November 1987 features prominently in 

Mr. Goodwin’s assertion that WHSCC failed to appreciate the true extent of his injury 

and/or to adequately assist him obtain employment.  It was not long before Mr. 

Goodwin expressed the opinion that WHSCC was not doing much to assist him return 

to the workforce. 

 

[30] The Rehabilitation Officer Mr. Goodwin dealt with was Wanda Cross.  She 

retired in the late 1990’s or early 2000 and did not testify at trial.  It was Ms. Cross 

who Mr. Goodwin says failed to appreciate the extent of his injuries and in fact, 
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misunderstood the medical evidence as to his prognosis for recovery.  It was also Ms. 

Cross who, Mr. Goodwin says, failed to adequately assist him make his way back into 

the workforce and/or retrain.  The strength of his conviction and opinions in relation to 

these assertions is clear from his testimony at trial and from his various letters to 

WHSCC over the years.  His dissatisfaction began shortly after they met in November 

1987 and it continues to the present.  In fact, because of the concerns he expressed 

about Ms. Cross dealing with his case, in January 1989, a different Rehabilitation 

Officer was assigned to Mr. Goodwin.  Ten years later, in 1998, Mr. Goodwin wrote a 

letter to the Minister of Labour asking that Ms. Cross have no contact with his file.  As 

will be explained below, Mr. Goodwin’s view that she was responsible for the decisions 

by WHSCC that he takes issue with, seems misplaced. Her conduct is not strong 

evidence of bad faith or an abuse of process on the part of WHSCC. 

  

[31] During an initial telephone call with Ms. Cross on November 3, 1987, Mr. 

Goodwin requested that the possibility of employment with Saint John Shipbuilding and 

Dry Dock be explored.  Mr. Goodwin testified that he had been in touch with a contact 

from his days in the Navy who was willing to help him get a job at Saint John 

Shipbuilding – a Mr. Unischewski.  He said that the manner in which Ms. Cross 

followed up with this opportunity interfered with his getting the job.  He testified that she 

was supposed to contact Mr. Unischewski but instead, she made contact with a human 

resources person.  However, Ms. Cross’ report dated November 9, 1987 notes that 

she spoke to Mr. Unischewski and addressed possible employment through a training 

on the job (“TOJ”) position.  The report (dictated November 3, 1987) says: 
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 “The above noted claimant telephoned this office on this date to request that a 
letter be sent out for him to the Saint John Shipbuilding and Drydock as he has 
the possibility of a TOJ with that company.  I have since then spoken to Mr. 
Unischewski who has informed me that he would be the boss on the job that 
Mr. Goodwin may be able to obtain and that further applications and testing 
would be necessary before he actually receives the training on the job but that 
this should be started by the middle of December.  In the interim, I would 
request that the claimant’s benefits be picked up as of November 9, 1987 and 
that code 06 would be applicable for a two month period of that date.”  
        

 

If Mr. Goodwin’s suggestion is that she lost him this job opportunity, this is not 

consistent with the subsequent and ongoing efforts of both Ms. Cross and Mr. Goodwin 

to pursue this or other jobs at Saint John Shipbuilding.  Nor is it consistent with Mr. 

Goodwin’s acknowledgment that the job was not certain and that ultimately, he could 

not get the job because it was phased out. 

 

[32] Identified more than once at trial as evidence of Ms. Cross misunderstanding 

Mr. Goodwin’s injury and his prognosis, was the statement made in Ms. Cross’ 

November 12, 1987 report that “This man does not have a serious injury in that Dr. 

Wheelock states that within 18 months he will probably be as good as new”.  Dr. 

Wheelock’s September 21, 1987 report actually stated that “It will probably be 18 

months before we can say that there will be no further improvement”. 

 

[33] The report of November 12, 1987 was prepared following telephone calls with 

Mr. Goodwin that occurred a few days earlier.  For context, I will reproduce the whole 

of this report and underline the portion that Mr. Goodwin relies on as to support his 

assertion that Ms. Cross misunderstood the extent of his injury.  Also, as may be seen 
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from the beginning of the report, although Mr. Goodwin had been in the Vocational 

Rehabilitation Department and dealing with Ms. Cross for less than two weeks, she 

noted that he was not happy with the efforts being made to get him back into the 

workforce.  The report states: 

 “Following my contact with the Dry Dock and statement from them that the job 
which may be forth coming fby(sic) Dec. 15/87 is not in actual fact 100% 
guaranteed, I have discussed with the above noted claimant that he should be 
on a job search and requested that he contact Canada Manpower in order to 
assist him as he has exhausted to his mind all probable employers in the Saint 
John area. 

 
 Mr. Goodwin telephoned me at the office today after our discussion yesterday 

to inform me that he in fact is not pleased with the way his file is being handled 
and he wanted to know more about what the Compensation Board would be 
doing for him in the way of assistance in getting him back to the work force.  A 
lengthy discussion ensued and when he was finished talking it was evident that 
he had been misinformed as he had been told that probably there would be a 
University Course available to him in order to get him back into the work force. 
 On purusing(sic) his file and the notes from his Doctor, Wheelock, it is evident 
to me that this man does not have a serious injury in that Dr. Wheelock states 
that within 18 months he will probably be as good as new and according to the 
skills that he possesses from his training in the armed forces as well as what he 
learned with Atlantic Towing, I feel that he is job ready and that he has lots of 
areas to pursue in so far as readily available skills that he could offer an 
employer for a T.O.J.  Mr. Goodwin states that he has been in touch with 
Vessel Traffic Management, the N.B. Power Commission, and Atlantic Towing 
and none of these employers having anything to offer him and I have spoken this 
date with Jack Boyle of the C.E.I.C. who stated that if I would give them a 
referral and some information concerning his restriction then they would be 
willing to assist him in a further job search.  I have under Memo dated Nov. 
9/87 requested benefits for him for two months and during this time I will keep 
in touch with him concerning the furthering of his job search and in the interim 
will send a letter to the Dry Dock requesting that he be allowed a training on the 
job with that company if in fact the job which I had discussed with them last 
week becomes a reality.” 

           (Underlining Added) 

Despite the inaccuracy of Ms. Cross’ reference to Dr. Wheelock’s observation as to 

what might be expected in 18 months, it does not appear from the rest of her report or 
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the other evidence, that Mr. Goodwin’s condition was misunderstood by Ms. Cross or 

WHSCC.  It had been clearly acknowledged by WHSCC that Mr. Goodwin had a 

work restriction and could not do his former job but he was able to work.  This was 

supported by the medical reports at that time.  Also, it was very plain that at that time 

Mr. Goodwin wanted to work.  In fact, it was because of all of this that Ms. Cross was 

attempting to help Mr. Goodwin in his efforts to find employment.  In addition to Saint 

John Shipbuilding, this included contact with Canada Employment Insurance 

Commission (C.E.I.C.) regarding job search assistance.  Following November 1987, 

both Mr. Goodwin and Ms. Cross continued to maintain contact with Saint John 

Shipbuilding and followed up on that job possibility.  Also, at trial, Mr. Goodwin did not 

dispute the reference in Ms. Cross’ report to his looking for jobs with the other 

employers she identified in her report.  Accordingly, while Mr. Goodwin correctly 

points out that Ms. Cross incorrectly references Dr. Wheelock’s comment, the 

evidence does not support the suggestion that his condition was misunderstood.  Finally, 

as will be seen below, in a subsequent report, Ms. Cross accurately summarized Dr. 

Wheelock’s observation about what might be known in 18 months. 

 

[34] Ms. Cross’ November 12, 1987 report also states that Mr. Goodwin wanted 

retraining through University or Community College.  At trial, Mr. Goodwin testified that 

Ms. Cross also got this wrong and that he told her he wanted additional training in order 

to get a higher level marine ticket.  For example, a ticket where he could be a First 

Mate on a foreign going vessel and a Master on a “home trade” vessel. 
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[35] Following an examination on November 16, 1988, Dr. West reported that Mr. 

Goodwin’s pain was “worse since physiotherapy stopped” and he was “getting 

depressed”.  Dr. Wheelock’s next report also notes Mr. Goodwin’s state of mind.  In a 

letter to Dr. West, dated December 30, 1987, Dr. Wheelock noted that Mr. 

Goodwin’s strength was continuing to improve but he asked for assistance “convincing 

him that in fact he is doing extremely well.”  He said: 

 “As you know, he did some heavy work around the home and out in the 
woods, and as a result had some neck stiffness and discomfort, which settled 
relatively quickly.  He obviously had some side affects from an Elavil to relieve 
the pain.  I have warned him not to take those on an individual basis. 

 
 On examination, his strength is continuing to improve with some weakness of 

median nerve intrinsics in finger flexors.  But there is no doubt about the 
continued improvement of his strength.  The upper arm strength is within normal 
limits now. 

 
 It looks as if he will be able to get a job with the Frigate Programme.  I am 

delighted with this.  My biggest problem here, and perhaps you can help, is 
convincing him that in fact he is doing extremely well and that continued 
improvement will be seen for the next number of months.” 

 
            (Underlining Added) 

At trial, Dr. West agreed that this report accurately reflected Mr. Goodwin’s functional 

ability. 

 

[36] By late January 1988 (one year following the accident), it appeared that the job 

at Saint John Shipbuilding that Mr. Goodwin had been hoping for had been phased out. 

 As well, the possibility of going back to his pre-accident employer, Atlantic Towing, in 

a different position than he held before, had been also ruled out. 
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[37] In February 1988 Ms. Cross recommended that the Vocational Rehabilitation 

Department close its file because Mr. Goodwin was “prepared for employment”.  This 

decision by Ms. Cross was argued by Mr. Goodwin to be evidence of Ms. Cross’ lack 

of understanding and her unwillingness to provide assistance. 

 

[38] Following a lengthy telephone call with Mr. Goodwin, Ms. Cross wrote a 

“Closure Report” which was addressed to her supervisor, Allan Cromwell, the 

Assistant Director of Vocational Rehabilitation and dated February 10, 1988.  In this 

report she summarized what had been done and why she felt Mr. Goodwin was ready 

and available for employment.  This report, in its entirety, states: 

 “When I telephoned this claimant today to make an appointment to call at his 
home in order that I could give him a closure date on his file, a lengthly(sic) 
telephone discussion ensued and after 50 minutes of conversation it became 
apparent that there was no real need for a home contact and Mr. Goodwin had 
certainly asked all of the questions that would be possible on such a visit and I 
had answered to the best of my ability having informed him that if he were not 
satisfied with the answers given by myself as a Rehabilitation Officer, he should 
feel free to contact my Director or Asst. Director of Voc Rehab at any given 
time for further confirmation of what the vocational rehabilitation mandate 
should be.   

 
 When this file was referred to  me on October 26 I noted that the P.A.C. 

Report stated in the second paragraph a quote from Dr. Weelock’s(sic) report 
of May 29 indicating that the claimant was certainly strong enough to do 
virtually any job but the job he had prior to his accident.  It further states that it 
would be probably 18 months before any further improvement would be 
evident in the claimant’s condition and that he certainly had not stabilized at that 
point physically but that apparently active treatment had ceased. 

 
 Prior to my calling at this claimant’s home for an initial interview he contacted 

me by telephone on November 3 and stated that he had a job to go to at the 
Saint John Drydock but that he would require a letter from our department.  
Letter was sent and benefits were requested as of November 9 (code 6).  I had 
contacted on November 10 the Saint John Drydock to confirm with Mr. 
Unischewski that Mr. Goodwin would in fact be hired by them and was 
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informed that there was no guarantee for this job it was “probably” going to 
come about the first of 1988.  When ever(sic) it seemed time to contact Mr. 
Goodwin at this home he would once again telephone the office to update me 
on how inadequate the rehabilitation services of the Workers’ Compensation 
Board were and give me information as to just what efforts he was expending to 
get himself back in the work force and to once again complain to me about how 
inadequate the Compensation Board’s efforts were from his point of view as far 
as getting him back into the work force.  In December I had referred his file to 
C.E.I.C. for their possible assistance as Mr. Goodwin constanly(sic) requested 
that I give him referrals to follow up on possible employers for him and I was, of 
course, not informed as to what employers at that particular point in time were 
looking for a man with this claimant’s particular skills. 

 
 I spoke on December 23 with Kathy Riley at the Saint John Shipbuilding and 

Drydock who informed that although it looked promising that Mr. Goodwin’s 
skills would be required in the New Year no real decisions had been made and 
she would contact me in January to give me a definite yes or no as to whether 
he would in fact be hired by them.  As of January 20 I had not heard back from 
Ms. Riley and telephoned the Dry Dock to be informed that the job was not 
available. 

 
 I made a home contact on December 30 with this claimant and Mr. Goodwin 

reviewed his resume with me on that date and I felt certain that with his many 
diversified skills that he would in fact be quite successful in finding a job if in fact 
the Dry Dock position did not become available.  Mr. Goodwin had in fact 
looked at several other employers such as Moosehead Breweries, Kimberly 
Clark, Irving Tissue, N.B. Power, Traffic Management, and of course his 
accident employer with whom I as well had an interview and all of these efforts 
seemed in vain. 

 
 Mr. Goodwin has in fact used up the maximum thirteen weeks job search which 

I am authorized to allow and I feel at this time I must close his file under the 
category “vocationally prepared for employment” as in my estimation the 
claimant does have many skills which could be used in the work force such as 
the job which may at some date become available at the Saint John Dry Dock 
as well as the job which the claimant himself stated he was capable of doing at 
Atlantic Towing as a dispatcher, but these jobs were not available to Mr. 
Goodwin durning(sic) the thirteen weeks of his job search. 

 
 Mr. Goodwin has been out of work since January of last year and informs me 

that he is not looking for any benefit particularly from the Compensation Board 
other then his continual demand that we provide him with a job he is physically 
capable of doing which will enable him to maintain himself in the manner to 
which he has become accustomed. 
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 It is my impression that Mr. Goodwin is some what unrealistic in his goals and 
demands of the Vocational Rehabilitation Department and I am recommending 
the following: 

 
 1. The file be closed under the heading Vocational prepared for 

employment. 
 
 2. The file be referred to Benefit Services Department for their deeming 

and I have requested of Atlantic Towing that the preaccident earnings 
be forwarded to myself and when I am in receipt of them I will have 
them forwarded on to the Extended Earnings Loss Committee. 

 
3. Benefits be paid under code 4 from February 9 to February 23 to allow 

time for the proper  movement of this file it he usual manner.” 
 
                                                             

In an Amendment to Closure Report (dated February 10, 1988) Ms. Cross highlights 

her perception of Mr. Goodwin’s differing opinion as to the obligation of the Vocational 

Rehabilitation Department to find him a job.  The report says: 

 “It might be noted that in my discussion with Mr. Goodwin on February 8 he 
was informed that since he would be eligible for U.I.C. Benefits he should in 
fact apply for same and Mr. Goodwin stated that he had not received any 
severance or separation papers from his accident employer, he does not feel 
that he should in any way be involved with U.I.C. since he feels totally the 
responsibility of W.C.B. and that until such time as his accident employer 
actually lays him off (which option he feels they do not have), he will not apply 
for U.I.C. and therefore I question whether or not this benefit can be 
considered in his extended earnings loss deeming process.” 

 

Ms. Cross’ account of her conversation with Mr. Goodwin does not seem inconsistent 

with the views and positions expressed by Mr. Goodwin when he testified at trial or in 

his correspondence entered as evidence.  Before going further, I would note that Ms. 

Cross, like Dr. Wheelock, referenced Mr. Goodwin’s ability and willingness to take the 

job as dispatcher at Atlantic Towing.  Also, at trial Mr. Goodwin acknowledged that he 

had applied for employment with the employers identified by Ms. Cross in her report.  
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Regrettably, he did not have success. 

 

[39] Following this Closure Report, Mr. Goodwin was notified in writing that his 

“benefits for employment search” through the Vocational Rehabilitation Department 

would cease and his case would be transferred to and reviewed by the Benefit Services 

Department.  The letter explaining this and dated February 12, 1988 provides: 

 “Further to our recent conversation, this is to confirm that your benefits for 
employment search will cease effective February 23, 1988.  You will appreciate 
the fact that we have extended employment search benefits from November 9, 
1987 to February 23, 1988 which exceeds the thirteen week benefits normally 
allowed for employment search. 

 
 A recommendation will be made to have your file reviewed by our Benefit 

Services Department and you should hear from that Department concerning any 
further benefits in the near future.” 

 

[40] Mr. Goodwin’s position is very clearly that Ms. Cross had not provided him 

with any meaningful assistance finding a job and that her decision that he was “prepared 

for employment” was premature.  However, despite the decision of Ms. Cross’ to end 

Mr. Goodwin’s involvement with the Vocational Rehabilitation Department, he avoided 

the next step that would typically follow such a decision – an assessment for deeming 

purposes by the Benefit Services Department.  For Mr. Goodwin, this did not occur.  

Instead, Mr. Goodwin met with both Allan Cromwell, the Assistant Director of 

Vocational Rehabilitation, and Andrew Rauska, the Director of Benefit Services and 

they decided that he could continue to receive his income loss (disability) benefits to 

allow him extra time to see if he would recover to the point where he could resume his 

pre-accident employment. 
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[41] Typically, an injured worker, who has a work restriction but can work and is 

prepared for employment (and no longer receiving assistance from the Vocational 

Rehabilitation Department), could expect to have his or her “extended earnings loss” 

benefits (long term disability benefits) assessed.  This is commonly called the “deeming” 

process.  While not a popular approach to assessing the future earnings loss (disability) 

payments due to the injured worker, the concept of deeming is not complex.  Mr. 

Rauska stated that it is the process used to assess this loss in almost all of the provinces 

in Canada.  The fundamental premise is that if an injured worker is capable of working, 

then, for earnings loss (long term disability) purposes, they are deemed to be earning the 

wage of the job they are determined to be capable of performing and their ongoing 

earnings loss benefits (disability benefits) is calculated on that basis.  For example, if the 

worker is deemed capable of performing the duties of a job that pays an amount equal 

to their pre-accident employment, there is no earnings loss and thus there is no 

entitlement to extended income loss (disability) benefits, regardless of whether the 

injured worker is actually earning that income.  If the injured worker is deemed capable 

of performing the duties of a job that pays, say, fifty percent of their pre-accident 

employment, the injured worker is deemed to have that income (whether or not they 

have that job or income) and their future earnings loss (disability benefits) are equal to 

their pre-accident earnings (as adjusted) minus the amount of income they are deemed 

capable of earning. 

 

[42] Accordingly, the next step for Mr. Goodwin, after it is determined that he is 
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prepared for employment, would typically be for the Extended Earnings Loss 

Committee to determine what type of work Mr. Goodwin is capable of performing.  

This is the next step referenced in Ms. Cross’ Closure Report.  However, Mr. 

Goodwin avoided an earnings loss assessment and/or “deeming”. 

 

[43] On February 29, 1988, Mr. Goodwin met with Andrew Rauska, Director of 

the Benefit Services Department and Allan Cromwell (the Closure Report of Ms. Cross 

dated February 10, 1988 had been addressed to Mr. Cromwell’s attention).  Mr. 

Rauska testified at trial.  While at the time of this meeting, Mr. Rauska was the Director 

of Benefit Services, he came to New Brunswick in 1980 to join WHSCC and develop 

practices and policies for the Vocational Rehabilitation Department.  Mr. Rauska gave 

evidence about the general approach and objectives of vocational rehabilitation, 

including, the hierarchy of services and support that would be offered in an effort to 

assist an injured worker, with a work restriction, return to the workforce.  

 

[44] At this meeting, Mr. Rauska agreed that rather than “deeming” Mr. Goodwin, 

WHSCC would continue him on “short-term earnings loss” with the Benefit Services 

Department in order to give Mr. Goodwin the opportunity to see if he could recover 

from his injuries to the point where he could resume his pre-accident employment.  The 

decision to see if this might be possible was influenced by both Mr. Goodwin’s 

comments at this meeting and by a note from Dr. West, dated February 15, 1988, 

which said that Mr. Goodwin: 

 “is still medically unable to return to his previous employment.  His condition 
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continues to slowly improve & he shall be able to resume his previous job in the 
future.” 

         (Underlining Added) 

The objective of waiting to return to his pre-accident employment was a change in the 

position of WHSCC and of Mr. Goodwin.  Until this point, Mr. Goodwin had been 

looking for a new job and Ms. Cross had been assisting.  Also, it appears to have been 

a change from the previous expectation that Mr. Goodwin would not likely return to his 

pre-accident employment.  In any event, as Mr. Rauska stated at trial, this was to give 

Mr. Goodwin an opportunity to heal further.  The practical effect was to delay the 

deeming process. 

 

[45] Mr. Rauska summarized the results of the February 29th meeting with Mr. 

Goodwin as follows: 

 “After conversation with Mr. Goodwin, it was agreed that this individual in fact 
is improving as far as his condition is concerned and really necessitates time to 
recuperate, as has been indicated in Dr. Wheelock’s reports on file. 

 
 Therefore, we have decided that this individual be placed on short-term 

Extended Earnings Loss benefits to be monitored every three (3) to four (4) 
months commencing February 29, 1988.” 

 

And, in his letter to Mr. Goodwin dated March 11, 1988, Mr. Rauska said:  

 “As a result of our meeting on February 29, 1988 with both yourself, Mr. A. 
Cromwell and the writer, the following is the decision presently on your claim. 

 
 It has been agreed that you will receive full Extended Earnings Loss benefits 

commencing February 29, 1988 on a short-term basis.  You will continue to 

be assisted through the auspices of Vocational Rehabilitation in your 

pursuit of lighter forms of employment. 
 
 Benefits will be equal to $1,747.04 per month.   Your first cheque will be issued 

at the end of March 1988.” 
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       (Underlining and Bold Added) 
 

[46] As noted in Mr. Rauska’s letter to Mr. Goodwin, his case was also reopened 

with the Vocational Rehabilitation Department for Ms. Cross to monitor, albeit on a 

somewhat more limited basis than was previously the case.  As to the reasons for all of 

this, and in particular, as to the role of the Vocational Rehabilitation Department on a go 

forward basis, Mr. Cromwell’s memorandum (dated March 3, 1988) to Ms. Cross, 

says: 

 “This claimant was in my office and was interviewed by Mr. Rauska and the 
writer.  The claimant states that he wants to return to the type of 

employment he was doing prior to his accident.  According to his doctor, 

given sufficient time to recooperate(sic) and they are stating 18 months, 

that he will be able to return.  He has also put out many other 

applications and it is my personal feeling that he may find a lighter 

appointment and not return to his previous job.  In the meantime, he 
wanted to have his medical treatment and return to his pre-accident job and 
according to the file, this is the direction the claimant should be going in. 

 
 Mr. Rauska is going to accept this claimant on short-term earnings loss as of 

February 29, 1988 and will be reviewed every three to four months.  My 
concern at this time would be that the claimant be followed up by the Voc 
Rehab Department in the way of contacting him to see if he has been to his 
doctor, what his doctor is informing him, at some point his medical treatment 
may not be such that he can return to the type of employment although all 
reports in the file does not indicate that.  Therefore a contact with the claimant 
to see how his medical treatment is going, as you know, he does have an 
appointment in April 6, 1988 with Dr. Wheelock.  Also, there may be a 
possibility of another job etc. which the claimant may be interested in and we 
could help him somewhere along the way. 

 
 As you know, the claimant may come back on Voc Rehab if and when the 18 

months have gone by and the claimant is not able to return, then I would suggest 
Voc Rehab be involved but not until.” 

 
       (Underlining and Bold Added) 

 
Ms. Cross subsequently asked Mr. Cromwell for clarification in relation to his 
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memorandum regarding the future involvement of vocational rehabilitation and what 

assistance should be given to Mr. Goodwin.  Mr. Cromwell responded by saying that 

“if he has another job we could then help.”  It seems to me she was seeking and 

obtained a clarification of her instructions for providing services to Mr. Goodwin. 

 

 [47] In essence, notwithstanding that it was accepted Mr. Goodwin was capable of 

performing “lighter forms of employment”, after hearing from Mr. Goodwin and 

receiving Dr. West’s note, Mr. Rauska and Mr. Cromwell agreed that Mr. Goodwin 

should continue to receive full income loss (disability) benefits while he continued to 

further heal, with the objective of giving Mr. Goodwin more time to see if could return 

to his pre-accident employment.  Accordingly, in connection with Mr. Goodwin’s 

assertions regarding the failures of Ms. Cross to this point in time, it is worth noting that 

Mr. Rauska and Mr. Cromwell did not reject the conclusion of Ms. Cross that Mr. 

Goodwin was prepared for other employment nor did they direct that Mr. Goodwin be 

provided with different vocational/training assistance than had been provide by Ms. 

Cross.  Rather, like Ms. Cross, they accepted that Mr. Goodwin could perform lighter 

forms of employment, but they granted his request to have the time to determine if he 

could recover to the point where he could resume his pre-accident employment.  At 

trial, Mr. Rauska addressed these circumstances on both direct and cross-examination. 

 While Mr. Goodwin’s claims of negligence, bad faith and abuse of process will have to 

be assessed based on the totality of the evidence, to this point in Mr. Goodwin’s 

dealings with WHSCC, there seems little, if any, evidence to support Mr. Goodwin’s 

claims of bad faith or abuse of process. 
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[48] In the spring of 1988, Ms. Cross tried unsuccessfully on various occasions to 

contact Mr. Goodwin.  She noted, however, that the reason for her being unsuccessful 

may have been because Mr. Goodwin was spending time at the Saint John Community 

College doing aptitude testing and entrance tests for various courses.  Following the 

accident, Mr. Goodwin had used his time to complete his GED.  He also participated in 

the “Choices” program offered by Manpower.  She reported from a conversation with 

Mr. Goodwin on May 13, 1988 that Mr. Goodwin advised that he had also continued 

to follow up at Saint John Shipbuilding. 

 

[49] In late June 1988, there was a meeting between Andrew Rauska (Director of 

the Benefit Services Department) and Allan Cromwell (Assistant Director of the 

Vocational Rehabilitation Department) and Wanda Cross.  Prompting the meeting was 

a question from the Workers’ Rehabilitation Centre about whether a work assessment 

of Mr. Goodwin would be appropriate.  At that time, Mr. Goodwin was continuing to 

receive two or three physiotherapy treatments a week that the Rehabilitation Centre felt 

were not necessary.  Mr. Goodwin’s situation was much the same as when he met with 

Mr. Rauska and Mr. Cromwell in February.  In connection with this meeting, Mr. 

Rauska reported that: 

 “We again reviewed Dr. Wheelock’s report in which he indicated that the 
individual still seems to have an incomplete nerve root injury and a further 
appointment has been booked for Mr. Goodwin six (6) months from April 11, 
1988, which would bring it to around September 1988. 

 
 Mrs. Cross stated that this individual really is not looking for any type of 

employment at this stage, other than that which the Dry Dock may come up 
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with some time in the near future.  This is a lighter form of employment which 
this individual has alot(sic) of past experience in.  It would seem that we have 
little choice in this particular matter at this time, since active Vocational 
Rehabilitation, by way of looking for lighter employment etc., may not be 
necessary if, in fact, this individual’s injury heals to the point where he can return 
to pre-accident duties.  Thus, we may be a little early to become aggressive in 
this particular path.  It was agreed that we would continue Mr. Goodwin’s 
benefits under Extended Earnings Loss to the beginning of October 1988, at 
which time a complete review of the file will be taken, hopefully with the report 
from Dr. Wheelock.  I will submit a memorandum to our Medical Department 
requesting that perhaps a letter could be sent to Dr. Wheelock outlining that by 
September, some decision will have to be made as far as this individual’s 
occupational future is concerned.” 

           (Underlining Added) 
 

[50] Following a request from Mr. Rauska, Dr. J.W. Boak, a WHSCC Medical 

Officer, wrote to Dr. Wheelock to request some guidance as to the next step in relation 

to Mr. Goodwin’s “occupational future”.  In his response, dated July 6, 1988, Dr. 

Wheelock said: 

  
 “As you know, he suffered a brachial plexus injury from which he made a 

reasonably good recovery.  His problem is that the recovery of strength in his 
arm has plateaud(sic) at a point which is not back to normal for him.  I would 
emphasize this as it’s apparent that his strength is still remarkably good 
considering the injury.  It, however, in my mind disables him in certain ways. 

 
 .     .     . 
 
 Therefore, it is my impression that the limitations that this man suffers at this 

point of the inability to do extremely heavy lifting and the inability to engage in 
his previous employment because of weakness. 

 
 I think that one can anticipate improvement in these cases for up to two years or 

more following the accident.  Once that point is reached, however, it is unlikely 
that further improvement will occur.  Thus, I don’t believe that this man 

should be allowed back on tug boats in a working position.  I would 

prefer that he have a land based job, although I see nothing wrong with 

an officer’s routine on another type of ship, where stability is not as 

much of a problem and where heavy lifting is not required.” 
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       (Underlining and Bold Added) 
 
To paraphrase Dr. Wheelock’s evidence at trial regarding the difficulties of working on 

a tug:  those of us who go out on the Bay, know what it is like on a tug in winter. 

 

[51] It seems to me that Mr. Rauska intended to obtain an update following Dr. 

Wheelock’s anticipated examination of Mr. Goodwin in September/October 1988.  In 

any event, Mr. Rauska noted that Dr. Wheelock’s letter of July 6, 1988 concluded that 

the lack of strength would make it hazardous for Mr. Goodwin to return to his pre-

accident work on a tugboat and accordingly Mr. Rauska concluded that this possibility 

could now be ruled out as an option.  He stated in his memorandum to the Vocational 

Rehabilitation Department (dated July 13, 1988) that: 

 “…waiting any longer does no purpose.  I have no hesitation in continuing EEL. 
 But Mr. Goodwin should be advised that employment of a modified nature is 
now top priority.” 

 

This position represents a return to the expectation that existed before Mr. Goodwin 

and Dr. West had indicated in February 1988 that Mr. Goodwin, with some time to 

convalesce, should be able to return to his pre-accident position.  It is now more than 

18 months after the accident. 

 

[52] Dr. Boak’s memo, which followed Dr. Wheelock’s report, was as follows: 

 “You have already seen Dr. Wheelock’s July 6 response to my letter dated 
June 29, 1988.  It appeared on receipt of that letter that we had now got a 
definite work restriction clearly defined and could proceed with the business of 
getting this man back to alternate employment. 

 
 I must confess some disappointment as I really can’t see any of the measures 
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advocated in Dr. Wheelock’s 14th July report as being productive in any way as 
far as improving this man’s condition or getting him back to the work force. 

 
 It is my understanding (though I don’t always understand why) our Voc. Rehab. 

Dept. often feel they can’t get involved at all until all consultations and 
investigation have been completed even though the chances of such investigation 
or consultation having any effect on the final outcome is extremely unlikely and I 
presume this case will be no different.” 

 
           (Underlining Added) 
 

[53] The comments of Dr. Boak are primarily referred to for the purpose of noting 

his conclusions regarding Dr. Wheelock’s letter (as underlined).  However, I would 

point out that at the trial and in his argument, Mr. Goodwin referred more than once to 

the last paragraph of Dr. Boak’s memorandum as evidence of the unwillingness or 

inadequacy of the Vocational Rehabilitation Department to appropriately assist injured 

workers find suitable employment and/or retrain, and in particular, Mr. Goodwin.  This 

closing comment by Dr. Boak also relates to an issue that was touched on at trial – that 

is, the connection between an injured worker receiving ongoing medical treatment and 

when the injured worker can commence vocational rehabilitation.  Dr. Boak appears to 

question what he seems to perceive as the unnecessary practice of vocational 

rehabilitation not becoming involved until an injured worker’s medical issues have been 

resolved.  Dr. Boak’s comment in the memorandum suggests he was of the opinion that 

even if medical treatment is not complete, once an injured worker’s prognosis becomes 

fairly certain, he sees no reason to delay the commencement of vocational rehabilitation. 

 In his evidence at trial, Mr. Rauska stated that if Dr. Boak’s memorandum reflects a 

belief by Dr. Boak that it preferable for Vocational Rehabilitation Department to 

become involved while an injured worker is still receiving medical treatment, he 
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disagrees.  Mr. Rauska testified that vocational rehabilitation is not as effective as it 

should be if an injured worker is preoccupied with addressing medical needs.  As he 

indicated, vocational rehabilitation is always at the end of medical treatment, as the 

injured worker needs to feel ready and motivated to go back to work. 

 

[54] As a consequence of the decision of Andrew Rauska and his direction to 

vocational rehabilitation (as set out in his memorandum of July 13, 1988), Ms. Cross 

met with Mr. Goodwin at his home on August 5, 1988.  At trial, Mr. Goodwin was 

critical of the views expressed by Ms. Cross in her report following this meeting – and 

on more than one occasion during the trial he pointed to these comments as further 

evidence of an inappropriate and unduly unsympathetic and harsh response to his 

request for assistance.  The statements identified by Mr. Goodwin are highlighted in 

bold.  Ms. Cross’ report is as follows: 

 “I called at the home of the above noted claimant to follow-up on the note from 
Andy Rauska dated July 13, 1988.   The same course of conversation began 
with Mr. Goodwin inwhich(sic) he told me in great length how poorly he has 
been treated by the Compensation Board and what an unsatisfactory process 
we follow concerning the injured worker’s better interest.  Mr. Goodwin feels 

that it is up to the Compensation Board to keep him him(sic) in the 

manner to which has become accustomed forever.  A lengthy discussion 
followed this impression that I had from him until I think, when the interview was 
finished, Mr. Goodwin has a better understanding of what the Rehabilitation 
Department mandate is with him and he is now more willing to work more co-
operatively with us than has been my feeling in the past.  Mr. Goodwin 

informed me that he has registered at the NBCC for a 3 year course, 

(One year in Pre-Technology and 2 years following that), and I told him 

that from the Rehab., point of view, this was totally unacceptable.  He 
has a letter of acceptance from Pre-Tech and states that if nothing else happens 
between now and the date in September inwhich(sic) he is supposed to go to 
school then he will do that.  Mr. Goodwin states that he has applied for a 
Shipping Agent.  He has applied for Superintendant(sic) of Loading of Bulk 
Cargos and Manager of a Marine Operations in Saint John Shipbuilding and as 
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well, has been to such operations as Kimberely(sic) Clark (Irving Tissue) and 
Moosehead looking for simple mundane jobs that might be available to him. 

 
 Mr. Goodwin states that he is still looking for the opportunity to get into Saint 

John DryDock under the original program that he had discussed with me when 
his claim was first opened under Voc. Rehab. and in my opinion, that would be 
the most satisfactory thing for him to do.  However, this probably will not 
happen for another few months and as is stated earlier in this file, the DryDock 
has been telling him over and over that this may become a reality in a few 
months and so far, it has not.  As of July 11, 1988, he had an appointment with 
Dr. Weelock(sic) and he is waiting for the results of the test from that as well as 
a consultation with Dr. Baily(sic) on August 26, 1988.  He states that Dr. 
Weelock(sic) had requested in the July 11, 1988 report that he have further 
therapy at WRC and so far has not heard back from this. 

 
 Mr. Goodwin states that he had met, previously to this visit with me, with Allan 

Cromwell and he was of the opinion that Mr. Cromwell felt as well that his 
claim had not been handled properly as he quoted him as having said that Mr. 
Goodwin has “slipped through the system”.  I trust that within the next 

month or so, Mr. Goodwin will come up with some satisfying form of 

action and that it will not be necessary for us to further consider this 3 

year course at the NBCC as I feel that with the limited disability that 

this claimant has, that a three year course is totally unacceptable .”          
                                                                                                               

       (Underlining and Bold Added) 
 

Mr. Goodwin took great exception to Ms. Cross describing him as feeling that “it is up 

to the Compensation Board to keep him him(sic) in the manner to which has become 

accustomed forever”.  Also, as evidence of the Commission misunderstanding his need 

for retraining and its unwillingness to adequately assist him retrain, he points to the 

opinion of Ms. Cross in her concluding sentence that the three year course is “totally 

unacceptable”. 

 

[55] Mr. Goodwin testified that when he met with Mr. Rauska and Mr. Cromwell in 

February 1988 it was suggested he go to Manpower and he did so in the spring.  He 
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also testified that he participated in the “Choices” program and that it was 

recommended that he take upgrading; such as the courses at the Community College.  

Mr. Rauska testified that long term training was not typically offered if an injured worker 

had employable job skills, which was the case with Mr. Goodwin at that time. 

 

[56] Mr. Goodwin also testified that when he was dealing with Ms. Cross he had 

told her that he had the opportunity to work as a commissionaire (at Ridgewood) and 

take courses during the evening.  He also testified that Ms. Cross told him he could do 

better than the job of a commissionaire and he did not take the position.  Mr. Goodwin 

stated that this job would have been good until he could get back to work on the tug. 

 

[57] Following Dr. Bailey’s examination of Mr. Goodwin on August 26, 1988, Dr. 

Bailey wrote to Dr. Wheelock and concluded with the following: 

 “IMPRESSION:  Unfortunately, I believe Mr. Goodwin has damaged the 
lower part of his brachial plexus.  I am clearly lost to explain why this has failed 
to resolve.  There was one very telling physical finding that I failed to mention, 
which was a loss of the finger flexor reflexes, suggesting interruption of the reflex 
arc from the digits. 

 
 Unfortunately, I am not overly optomistic(sic) that this will resolve 

spontaneously.  I certainly believe it is a bonafide injury.  I think Mr. Goodwin 

should probably start considering alternate forms of employment, and I 

understand primary steps have been taken in that regard.” 
 
       (Underlining and Bold Added) 

Dr. Bailey’s views are consistent with earlier conclusions that Mr. Goodwin was not 

able to return to his former employment but he was capable of alternate employment 

that was compatible with his injury/work restriction. 
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[58] Mr. Goodwin wrote to Andrew Rauska (by letter dated September 19, 1988) 

to comment on Dr. Bailey’s report of August 26, 1988 and Dr. Pottle’s report of 

September 6, 1988 (of the Workers’ Rehabilitation Centre).  Mr. Goodwin also 

advised Mr. Rauska that Atlantic Towing had told him he would have been considered 

for Captain of a tugboat and that three positions had been filled since he had been 

injured.  He requested that he receive full loss of opportunity benefits pursuant to 

“Article 38.2(8)”. 

 

[59] Also at about this time, Mr. Goodwin advised that he would be unable to work 

until he had a myelogram.  The purpose of the myelogram was to determine if a disc 

protrusion was a factor in Mr. Goodwin’s pain.  As Dr. Wheelock testified, he wanted 

to rule out the neck as a problem. 

 

[60] Ms. Cross’ report of November 4, 1988 notes that after some difficulty locating 

Mr. Goodwin, she met him at his home.  It also sets out her impression of Mr. 

Goodwin’s position and his expectations at that meeting.  As the memorandum 

indicates, Mr. Goodwin would be looking for extensive rehabilitation training. However, 

because of the myelogram, Mr. Goodwin indicated that he could not pursue 

rehabilitation at that time.  The report says: 

 “Mr. Goodwin explained to me very clearly that Dr. Pottle has guaranteed him 
on September 6, 1988 that he would be on medical benefits until after he had a 
myelogram which is schedule(sic) for an unknown date but that Dr. Bailey has 
requested he have this myelogram and until such time as his medical benefits and 
treatments are finished, there would be no point in he and I discussing any form 
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of vocational rehabilitation measure.  Mr. Goodwin states that he and Dr. Pottle 
had discussed this extensively on September 6 and that he feels, at this point in 
time, quite incapable of carrying out any form of vocational rehabilitation and 
certainly is not looking toward going back to any form of work until he is in 
better physical condition. 

 
 Dr. Bailey apparently has told this claimant that he will not be able to go back to 

his previous type of employment ever and since his earnings prior to his 

accident were above the maximum for 1987, Mr. Goodwin will be 

looking for extensive rehabilitation training but not at this particular 

time. 
 
 Mr. Goodwin further states that he feels his arm and physical condition has 

depreciated since we last spoke and he is very skeptical about just what form of 
job he will be able to do in the future that requires any use of his arm. 

 
 I am requesting at this time that the file be closed under the category “UNABLE 

TO RESPOND TO VOCATIONAL REHABILITATION”.  I trust that the 
file will continue to be paid by Medical and feel that, at this time, possibly it 
should go back to the Benefit Services Department for any intervention from 
them.” 

       (Underlining and Bold Added) 

A few days later, Ms. Cross completed a Closure Report dated November 9, 1988 

which provides: 

 “Mr. Goodwin sees himself, at this time, as unable to go back to any form of 
work as he feels that, according to Dr. Bailey’s recent report, he will never be 
able to go back to his previous employment and that some job where he can 
use practically no physical labour is what he will have to settle for and Mr. 

Goodwin feels that a good deal of formal education will be necessary in 

order for him to bring himself back to the rate of pay that he was making 

prior to his accident and when and if all of his doctors agree that it is 

time for him to begin some form of vocational rehabilitation measure, 

then he will want to discuss the situation with me .” 
       (Underlining and Bold Added) 

 

[61] The myelogram was performed when Mr. Goodwin was admitted to the Saint 

John Regional Hospital between November 24 and 30, 1988.  The myelogram ruled 

out a cervical radiculopathy as a cause for Mr. Goodwin’s symptoms.  Dr. Wheelock’s 
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discharge summary of November 30, 1988 (copied to Dr. West) addresses Mr. 

Goodwin’s status and confirms once again that pre-accident employment would be 

unsafe but other employment is possible.  He stated: 

 “It appears, then, that this gentleman does not have a cervical radiculopathy to 
explain his discomfort and symptomatology.  I think the diagnosis of a brachial 
plexus injury, distal more prominent than proximal, is clear.  He has made a very 
good recovery but it is not one hundred percent. 

 
 I have discussed the question of occupation with him at this time.  I feel that the 

can get back to work but that he is not strong enough nor does he have the 
endurance to get back to work as a tugboat officer.  I feel that there is 
significant risk of re-injury in a setting where sudden jerks and motions of the 
ship may cause him difficulties.  I have suggested to him that he might be 

able to perform the job of a deck officer.  He feels this is not so as he 
prefers to do his work helping the men with the heavy work.  As he(sic) long as 
he does so he may have some discomfort and some frustration at being slightly 
weak. 

 
 My advice to him at this point is that I believe he will have some residual 

permanent disability.  This will involve burning discomfort which is now 
adequately controlled by Tegretol but which may worsen.  This also involves 
some minor but definite weakness involving the distal arm and hand musculature 
on the left side.  It also involves some residual discomfort from soft tissue injury 
of his neck. 

 
 I do not expect there to be any significant improvement in these symptoms or 

signs, although the neck discomfort on exercise may gradually disappear. He is 
discharged, then, on his physiotherapy program.  It is my feeling at this point 

that he should find an occupation that may involve heavy work, but 

should involve less risk than his tugboat occupation.  He is discharged, 
then, in an unimproved condition on Tegretol 200 mgs. twice a day, to the care 
of his family doctor.” 

       (Underlining and Bold Added) 
 
At trial, Dr. West agreed with the above comments of Dr. Wheelock that Mr. Goodwin 

could work.  Mr. Goodwin also agreed with Dr. Wheelock’s conclusions.  Also, as a 

separate matter, I note that the physiotherapy that was recommended did not 

commence until May 1989. 
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[62] As a result of Dr. Wheelock’s November 30, 1988 report, Andrew Rauska 

suggested that both the Vocational Rehabilitation Department and the Benefit Services 

Department meet with Mr. Goodwin and “layout his options once and for all”.  At trial, 

Mr. Rauska said that there was a clear line drawn in the sand now that medical 

treatment was over and the purpose of the meeting was to establish a plan for Mr. 

Goodwin. 

 

[63] On January 20, 1989, two years after the accident, Andrew Rauska and Beth 

O’Leary, the Assistant Director of the Vocational Rehabilitation Department, met with 

Mr. Goodwin.  Ms. O’Leary’s report summarized the action to be taken as follows: 

 “It has therefore been decided that Mr. Goodwin’s case should be activated for 
Mr. Warren Comeau to provide to this man short-term assistance to 

assist him in returning to the work force .  Mr. Goodwin indicates that he 
has many resources from which to draw in looking at a return to work and 
therefore should be encouraged to pursue these.  He, during our meeting, did 
state that he was perhaps going to look in Victoria or Alberta for work.  I did 
explain to him that we have interprovincial agreements wherein we could refer 
his case to another province for benefits as are applicable.  Mr. Rauska and I 
did make it clear to Mr. Goodwin that this was his idea of a possible resolution 
to his work situation as, when we did begin to discuss this, he stated that his 
family and home were here and that perhaps he could not leave this area.  It 
was my feeling at this meeting that Mr. Goodwin often indicated that he would 
pursue a certain avenue until this was discussed further when, he would change 
his mind.  I feel that he will be difficult to pin point to a specific plan of action 
but he was told, at this meeting, that the onus is on himself to return to 

work. 
 
 Again, I do feel that the involvement of a different Rehabilitation Officer would 

be beneficial in this case as Mr. Goodwin is somewhat demanding and he would 
be able to see that our programs or any methods of assistance we would have 
available to him are consistent throughout our department.”                               
                                                                                    

       (Underlining and Bold Added) 
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The last comment in the report relates to the decision to have Mr. Goodwin meet with a 

Vocational Rehabilitation Officer other than Wanda Cross since at the meeting Mr. 

Goodwin expressed a lack of confidence in her.  This was certainly consistent with Mr. 

Goodwin’s evidence at trial. 

 

[64] As noted in Ms. O’Leary’s memorandum, Warren Comeau was directed to 

provide Mr. Goodwin with “short-term assistance to assist him in returning to the work 

force”. 

 

[65] However, within a week of the meeting Mr. Goodwin requested that WHSCC 

provide him with the funds necessary to purchase a Motel/Restaurant.  In a letter to 

Andrew Rauska, dated January 27, 1989, Mr. Goodwin said: 

 “I am enclosing an(sic) copy of a Motel/Resturant(sic) sale, located in Saint 
John N.B. 

 
 I feel this is an excellent opportunity to apply my skills and experience and solve 

the employment problem that exists at this time. 
 
 I request that Workers Compensation Board provide the necessary funds to 

purchase subject business in my name.” 

 

 

Why this letter went to Mr. Rauska instead of the Vocational Rehabilitation Department 

was not clear from the evidence.  It may be that after the February 1988 meeting with 

Mr. Rauska and this second meeting with Mr. Rauska (the week before) that Mr. 

Goodwin believed Mr. Rauska had the authority and might respond favourably to his 

request.  At trial, Mr. Goodwin testified that he had been encouraged by Mr. Rauska’s 

involvement.  In any event, in view of the recent decision to have Mr. Comeau assist 
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Mr. Goodwin, Mr. Rauska passed Mr. Goodwin’s letter on to Mr. Comeau. 

 

[66] On February 2, 1989 Warren Comeau met with Mr. Goodwin for the first time. 

 Mr. Comeau had not yet been provided with Mr. Goodwin’s letter to Mr. Rauska 

setting out his request for assistance in the acquisition of a Motel/Restaurant. 

 

[67] The notes and memorandums entered into evidence in relation to Mr. Comeau’s 

involvement with Mr. Goodwin were consistent with the evidence of Mr. Goodwin and 

Mr. Rauska.  Mr. Goodwin spoke highly of Mr. Comeau’s efforts as his Vocational 

Rehabilitation officer.  However, despite Mr. Goodwin’s glowing description of Mr. 

Comeau’s efforts, certainly in comparison to his description of the efforts of Ms. Cross, 

WHSCC’s assistance during Mr. Comeau’s involvement was not markedly different 

than had been provided by Ms. Cross. 

 

[68] In Mr. Comeau’s report of the February 2, 1989 meeting at Mr. Goodwin’s 

home, it was clear that, as he had been directed, Mr. Comeau was focused on 

providing Mr. Goodwin with short-term assistance to return to the work force.  Mr. 

Goodwin, on the other hand, raised with Mr. Comeau his request to go to Community 

College.  Interestingly, Mr. Comeau’s report makes no mention of Mr. Goodwin raising 

with him the Motel/Restaurant business that Mr. Goodwin had written to Mr. Rauska 

about only a few days before.  As Mr. Comeau’s report states: 

 “I, as I can imagine Wanda must have attempted to, made every effort to 
encourage this fellow to use the marketable skills he apparently has and I 
advised him that it was my observation that his resume was simply too powerful 
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for the “Civilian” reader, that we would need to reexamine this vehicle and 
make modifications to it such that it would be applicable to a local job market 
which could include Saint John Shipbuilding where this man had apparently 
made previous enquiries with respect to the possibility of employment. 

 
 REHABILITATION ACTION 
 
 While it appears to me that this man does not hold too much faith in this process 

bearing any results eventuating in employment, I believe that we should at least 
explore this option and I advised him that within the next two to three weeks, 
we would hopefully have gone through the number of drafts necessary to revise 
his resume.” 

 

[69] A few days later, Mr. Comeau became aware of Mr. Goodwin’s letter to Mr. 

Rauska regarding the purchase of a Motel/Restaurant.  Also, Mr. Goodwin, in a second 

letter to Mr. Rauska (and copied to a number of people, including Mr. Comeau), 

expressed the view that he regrettably felt efforts to find employment fruitless and he 

again requested “financial support for the purchase of the Fairport Restaurant/Motel”. 

 

[70] Mr. Comeau noted that Mr. Goodwin’s focus regarding the acquisition of a 

business reflected a change of approach since his initial meeting with Mr. Goodwin 

because, at that meeting, a job search was their primary objective.  Mr. Comeau also 

reported that at another visit to Mr. Goodwin’s home, they addressed the issue of Mr. 

Goodwin starting or purchasing a business.  He reported that he provided Mr. Goodwin 

with WHSCC’s criteria for obtaining an advance of Extended Earnings Loss benefits 

(income replacement/disability benefits) but also explained that large sums of money 

were not available from WHSCC.  Mr. Comeau’s report goes on to summarize his 

discussions with Mr. Goodwin about self-employment.  To Mr. Goodwin’s credit, Mr. 

Comeau notes that he felt Mr. Goodwin had the skills that might possibly permit Mr. 
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Goodwin to make a living for himself and/or further, that Mr. Goodwin could be a 

candidate for night courses in bookkeeping and/or computerized accounting.  He 

suggested, among other things, that Mr. Goodwin meet with the Saint John Fundy 

Regional Development Commission. 

 

[71] Following another home visit on March 21, 1989, Mr. Comeau reported on his 

efforts.  He reported that he visited Saint John Shipbuilding on Mr. Goodwin’s behalf 

and that, a day later, Mr. Goodwin was interviewed by Saint John Shipbuilding.  

However, he also noted that following the interview, Mr. Goodwin did not hold out 

much hope of getting a job – Mr. Goodwin felt that the results of the interview were 

noncommittal.  Mr. Comeau also reported on his meeting with Atlantic Towing (Mr. 

Goodwin’s pre-accident employer) about employment possibilities that would involve 

lighter duties than his pre-accident employment.  As an indication of Mr. Goodwin’s 

continuing disappointment and/or frustration over his situation and what he perceived to 

be WHSCC’s lack of assistance, Mr. Comeau noted the following: 

 “Failing the two employment opportunities indicated above materializing into 
work and/or training, it is this man’s intention to take action on his own with the 
Board through addressing his intentions to the Chairman to set himself up in self-
employment or at least to be ensured that he would be availed of lump sums of 
money to work with towards self-employment. 

 
 He read to me from the text of a three page single spaced typewritten document 

during the home visit outlining his intentions, if employment situations are not 
materialized for him, to take legal action to sue the W.C.B., the W.R.C., 

Atlantic Towing, and Wanda Cross in particular.”                                       
                                                                            

       (Underlining and Bold Added) 

While Mr. Goodwin had requested “full loss of opportunity benefits” in September 
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1988, this comment to Mr. Comeau is Mr. Goodwin’s first statement that he would 

“sue” WHSCC if the outcome of his requested assistance was not acceptable to him. 

 

[72] In a letter to Mr. Comeau and dated March 23, 1989, two days after this home 

visit, Mr. Goodwin summarized his requests to WHSCC.  He said: 

 “Subject:  Employment Search Murray Goodwin 
 
 Ref:  A.  Discussion Warren/Murray 20 March 89. 
          B.  Interview Mr. Bezanson/Murray Goodwin 
          C.  Letter to WCB Benefit Services dated January 27, 1989 
 
 1.  In accordance with ref A. I require a written statement to the effect that I am 

to be supported or not supported in relation to my proposal’s(sic) spelled out in 
ref: C. and or the lunch counter located on Rothsay(sic) Ave. 

 
 2.  The interview with Mr. Bezanson has been completed.  Of course it was 

hopeful but the ever statement “If something comes up we will contact you” was 
quite evident. 

 
 3.  As per our discussion as per ref A.  I required 200,000 to start up the 

Rosesay(sic) idea.  Of course the Fairport deal will cost much more. 
 
 4.  If the Workers Compensation Board is unable to comply, I request the steps 

in appeal be initiated in accordance with the Workers Compensation Act. 
 
 5.  Please acknowledge and comply as soon as possible.” 

 

           (Underlining Added) 

This letter is the first evidence of Mr. Goodwin expressing the view that he intended to 

appeal a decision of WHSCC. 

 

[73] Mr. Goodwin testified that he was pursuing both the “Fundy Restaurant” on the 

west side of Saint John and “Mothers” on Rothesay Avenue.  Mr. Comeau’s 

handwritten notes on Mr. Goodwin’s letter indicate that Mr. Comeau would be meeting 
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with Workers’ Advocate, Abel LeBlanc on April 17, 1989 (the date of the note).  As 

will be seen below, Mr. LeBlanc represented Mr. Goodwin in the appeals that he 

would commence within a month. 

 

[74] A few weeks later, Mr. Comeau was no longer with WHSCC.  Why this was 

so, was not clear.  In the absence of Mr. Comeau, Wanda Cross made contact with 

Mr. Goodwin.  For the third and final time, Ms. Cross recommended that the 

Vocational Rehabilitation Department conclude its active involvement with Mr. 

Goodwin.  Her report, addressed to Beth O’Leary and dated May 11, 1989, states the 

following: 

 “Further to your May 5, 1989 Rehab 2 where you state the man telephoned 
you and informed you that he has been referred for further physio therapy 
immediately but is still waiting, I would suggest at this time that this file be closed 
once again from Vocational Rehabilitation as it appears that Mr. Goodwin has 
not given up his efforts to further search for medical treatment. 

 
 I have tried on several occasions in the last while to reach this claimant by 

telephone during the day and have been unable to do so however, May 9, 1989 
I reached him at his home at 6:00 P.M. and had a lengthy conversation with him 
as to where he is going from here and at that time he states that he has come to 
a dead end as far as Vocational Rehabilitation measures is concerned as he 
feels that this department has been most negative in all aspects of his getting 
back into the work force.  Mr. Goodwin stated that he was in fact very 
impressed with the efforts of Warren Comeau on his behalf but that he felt that 
the Board in itself has not supplied his needs at this time.  Mr. Goodwin states 
that he is in fact looking for an Appeal concerning the Compensation Board’s 
right to deduct his Canada Pension from his Compensation Benefit and he feels 
that if it is necessary he will go to the Queens Bench with this appeal as in his 
estimation it is a breach of his right as an employee of the Province of New 
Brunswick. 

 
 Mr. Goodwin states that at this point in time he is waiting for further word from 

the Compensation Board concerning when he should begin Physio Therapy 
either at the Mount Pleasant Physio Centre or the Workers’ Rehabilitation 
Centre in Grand Bay and that until such time as he hears back as to when this 
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physio should start he is simply waiting some form of back to work offer by 
some of the employers that he has contacted in the past. 

 
 RECOMMENDATION: 
 
 Please have this file closed under the category “Unable to respond to Voc. 

Rehab.”  Have payments paid to this claimant for two weeks from this date in 
order to give Benefit Services time to assess the file once again re their 
intervention.  Have benefits paid under code 04 for a further two week period.” 
                                                                         

           (Underlining Added) 

Ms. O’Leary accepted Ms. Cross’ recommendation and Ms. Cross advised Mr. 

Goodwin of this decision by letter dated May 11, 1989.  It said: 

 “We are now of the opinion that you are prepared to return to suitable 

employment and since you have been assisted with employment search 
benefits for the maximum time we can allow under our present policies, your 
benefits under the auspices of the Vocational Rehabilitation Department will 
cease effective May 23, 1989. 

 
 Your file will be directed to our Benefit Services Department for their final 

review. 
 
 We wish you success in your future endeavours.” 

 
       (Underlining and Bold Added) 
 

[75] Coincidentally, by letter also dated May 11, 1989, R.A. Woods, a Workers’ 

Advocate, gave WHSCC notice of Mr. Goodwin’s intent to appeal WHSCC’s request 

for repayment of an overpayment of workers’ compensation benefits (resulting from 

Mr. Goodwin’s April 1989 receipt of a retroactive CPP disability benefits award).  Ms. 

Cross’ report touches on this issue. 

 

[76] Thereafter, Mr. Goodwin communicated directly with Allan Cromwell, then the 

Director of Vocational Services.  In his letter to Mr. Cromwell, Mr. Goodwin 
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expressed his sense of loss at Mr. Comeau leaving WHSCC and congratulated Mr. 

Cromwell on his new position.  Less than a week later, Mr. Goodwin wrote a second 

letter to Mr. Cromwell (dated May 17, 1989) which set out his dissatisfaction with the 

assistance he had received from Mr. Cromwell’s department.  He stated: 

 “Ref:  A.  Wanda Cross ltr dated May 11, 1989 
            B.  A. Rauska ltr dated March 11, 1988 
            C.  A. Rauska ltr dated January 16, 1989 
            D.  A. Rauska ltr dated Febuary(sic) 07, 1989 
 
 I appreciate the time allotted to my case.  However, I am very disappointed at 

the lack of assistance extended to myself by your staff in general.  Of course, 
with the exception of Mr. Comeau. 

 
 If you recall the meeting between you and Andy and myself in ref: B.  It was 

suggested we look into Community College in August 88.  Of course this 
suggestion was carried out to no avail.  I was accepted one year Pre-Tech two 
years Business Tech or Computer Tech. There was little effort made to explain 
to me the negative outcome.  I spent weeks with Choices (Manpower) and pre-
test at Community College with little results from your staff. 

 
 Further in ref D., small business was pursued.  Mr. Comeau did his part, and 

stated he hit a blank wall.  I spent many weeks putting together a presentation 
along with assistance of Mrs Willie Brennan (Royal Lepage). We did not even 
get a reply or hearing in relation to our efforts. 

 
 In accordance with ref: C., I never heard from a Doctor or your office again in 

relation to Loss of Opportunity.  I have not at this time received extended 
earnings loss since Feb 89.  Of course, I believe it is Monique Mcleod who is 
responsible for this endeavor. 

 
 I must mention, employment with Corps Of Commissionaire’s.  I still cannot 

understand why it was not accepted along with night school to enhanse(sic) my 
Military training.  Beyond me. 

 
 Of course there is no offense intended on your part Allan, I hope you are more 

successful in your new post.  Thank you. 
              ( then previous Director ) 
      Yours truly 
      Murray Goodwin” 
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In a third letter to Mr. Cromwell, dated May 18, 1989, Mr. Goodwin requested an 

appeal of the decision that he was able to return to “suitable employment”.  He stated: 

 “Subject:  The Appeal Process 
 
 Ref:  A.  Wanda Cross ltr dated May 11, 1989 
          B.  My ltr dated May 17, 1989 
 
 1.  I request the steps of appeal be initiated in accordance with WCA 36(2).  I 

find ref: A. “we are now of the opinion that you are prepared to return to 
suitable employment outragious(sic). 

 
 2.  I have time and time again reminded and made it clear to your officers that 

with my military background, without further training and education in the civilian 
sector, proves useless.  Suitable employment has never been defined by 
Manpower (Norman Goguen, who by the way recommends further training) 
your officers, or management in the past 28 two eight months. 

 
 3.  I am sorry we have to go to these lengths to do the simpless(sic) task, and 

recognize the direction that must be taken in a case such as mine.” 

 

           (Underlining Added) 
 

[77] As Mr. Goodwin indicates, he finds it “outrageous” that WHSCC has 

concluded that he is prepared to return to “suitable employment”.  However, as set out 

in his letters of May 17th and 18th and made plain in his evidence at trial, Mr. Goodwin 

acknowledges that he had the ability to work.  He had previously been willing to take 

on the job of dispatcher at Atlantic Towing and of a Commissionaire (and take classes 

in the evening).  Mr. Goodwin’s position in May 1989 was not that he could not work 

but that he had not been able to find suitable employment with his current skill set.  Mr. 

Goodwin sought to have WHSCC either retrain him or assist him in the purchase of a 

business. 
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[78] Both at that time and in this litigation, Mr. Goodwin’s assertions of impropriety 

on the part of WHSCC largely focus on Ms. Cross and her failure to adequately assist 

or respond to his situation.  However, as noted above, following Ms. Cross’ first 

closure report relative to vocational rehabilitation, Mr. Goodwin had key and 

determinative meetings with Mr. Rauska and Mr. Cromwell in February 1988 and with 

Mr. Rauska and Ms. O’Leary in January 1989.  The decisions in February 1988, July 

1988 and January 1989 that Mr. Goodwin was to be assisted with a “job search” 

rested with these more senior persons.  It is clear that these individuals made important 

decisions regarding the assistance Mr. Goodwin was to receive.  These decisions all 

recognized that Mr. Goodwin could do work but at a lighter level than before the 

accident.  While Ms. Cross wrote the last Closure Report in May 1989, concluding that 

Mr. Goodwin was prepared to return to “suitable employment”, this flowed from and 

was consistent with these earlier decisions.  Consequently, the emphasis on the actions 

of Ms. Cross to show wrongdoing on the part of WHSCC may reflect Mr. Goodwin’s 

feelings about his dealings with her but it is not consistent with her role in the key 

decisions that were taken in relation to his case after February 1988. 

 

[79] The decision that Mr. Goodwin was prepared to return to suitable employment 

was appealed, as was the adequacy of the vocational rehabilitation assistance provided 

to Mr. Goodwin.  Mr. Goodwin’s appeal was filed before the Benefit Services 

Department had an opportunity to determine what specific occupation(s) he was 

capable of performing (for the purpose of deeming to him an income for use in the 

calculation of his future earnings loss benefits).  This would occur in September 1989. 

20
15

 N
B

Q
B

 3
2 

(C
an

LI
I)

Volume VI - Page 296 of 530



 
 

 

 57 

 

[80] As stated earlier, while the evidence must be considered as a whole, the 

evidence presented by Mr. Goodwin to this time does not make an obvious case for 

bad faith or an abuse of process on the part of WHSCC. 

 

[81] Before moving on, I would note a few facts relating to this time.  In May, Mr. 

Goodwin commenced physiotherapy with Renova Physiotherapy and that was to 

continue “until further notice” – he would be discharged from physiotherapy in August 

1989.  Mr. Goodwin stated that he was the President/Chair of the Injured Workers 

Association between 1989 and 1991. 

 
B. Overpayment of Workers’ Compensation Earnings Loss (Disability) Benefits 

Resulting From Receipt of Retroactive Award of CPP Disability Benefits (April 
1989) 

 
 

[82] Before proceeding to address Mr. Goodwin’s first appeal, I will address the 

facts related to WHSCC’s claim for the recovery of an overpayment of income loss 

(disability) benefits following and as a result of Mr. Goodwin receiving in April 1989 a 

lump sum retroactive award of CPP disability benefits. 

 

[83] At that time, workers’ compensation disability benefits were reduced by the full 

amount of CPP disability benefits received by an injured worker.  Mr. Goodwin had 

applied for CPP disability benefits in 1987 but they were not approved until 1989.  The 

approval was retroactive to May of 1987 and, as a consequence, in 1989 Mr. 
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Goodwin received a CPP lump sum payment of $14,858.98.  WHSCC claimed that 

this resulted in an overpayment of income loss (disability) benefits to Mr. Goodwin by 

the same amount.  Also, as a result of the approval of his CPP claim, Mr. Goodwin 

began receiving an ongoing monthly CPP disability benefit.  His future workers’ 

compensation income loss (disability) benefits would reduce by the amount of these 

CPP benefits. 

 

[84] Mr. Goodwin disputed that WHSCC was able to deduct CPP benefits from his 

workers’ compensation benefits and he appealed WHSCC’s claim for the 

overpayment.  Also, despite losing the appeals, over the years Mr. Goodwin has 

continued to maintain the position that WHSCC was not entitled to collect the 

overpayment.  As recently as 2012, Mr. Goodwin alleged in writing that the deduction 

of CPP benefits was “illegal” (letter to Carol Veysey dated June 7, 2012).  

 

[85] In his Statement of Claim in this litigation, Mr. Goodwin alleged that WHSCC 

demanded that he repay the full amount of the overpayment in one lump sum and it 

“deliberately added stress” to his life.  Subsequently, he amended his Claim to assert 

that WHSCC has discriminated against him, contrary to section 15 of the Charter, 

because WHSCC collected the overpayment from him but it forgave similar 

overpayments for other injured workers.  Finally, Mr. Goodwin argues this issue is 

further evidence of WHSCC’s preoccupation with financial issues – and is more 

concerned about money than the circumstances of injured workers. 
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[86] In support of his assertion that WHSCC is preoccupied with costs and financial 

issues related to the claims of injured workers, Mr. Goodwin points out that after he 

had been receiving workers’ compensation benefits for three months, in May 1987, 

WHSCC encouraged him to apply for CPP disability benefits.  Mr. Goodwin testified 

at trial that he was apprehensive about this suggestion and before he decided to apply, 

he contacted Minister Perrin Beatty and Member of Parliament, Robert Corbett.  

Ultimately, he did apply. 

 

[87] There was ongoing communication from WHSCC to Mr. Goodwin regarding 

the state of his application.  WHSCC sent Mr. Goodwin a notice advising that 

WHSCC is required to deduct from his workers’ compensation earnings loss 

(disability) benefits, any CPP disability benefits he receives.  Mr. Goodwin points out 

that when his application was initially denied by CPP, WHSCC encouraged him to 

appeal.  Mr. Goodwin also points out that at the same time WHSCC is encouraging 

and supporting his application for CPP disability benefits, it is failing him on the delivery 

of workers’ compensation benefits. 

 

[88] In February 1989, WHSCC again sent a letter advising that Mr. Goodwin 

could apply for CPP disability benefits.  This letter also advised that it is “an offence not 

to advise the Board if you are receiving” CPP Disability benefits.  In responding to this 

notice, Mr. Goodwin said in a letter to WHSCC, “I hope that you or your office is not 

questioning my integrity” and that it is “not necessary to remind or refer me to article 

WCB 38.10(1) or 38.7(6)”. 
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[89] Shortly thereafter, Mr. Goodwin received notice that his application for CPP 

disability benefits had been approved.  WHSCC learned of the approval and advised 

Mr. Goodwin in writing that, as a result of the retroactive award of CPP benefits of 

$14,858.98 (from May 1, 1987 to March 27, 1989), his workers’ compensation 

benefits had been overpaid by the same amount of $14,858.98.  WHSCC requested 

that Mr. Goodwin either repay this amount or contact WHSCC to make arrangements 

for repayment.  This is inconsistent with the allegation made in Mr. Goodwin’s 

Statement of Claim that WHSCC required that he repay the amount in one lump sum.  

Within a couple of days, Mr. Goodwin advised that he had sought the involvement of a 

WHSCC worker’s advocate to investigate the matter. 

 

[90] Coincidentally, this issue came to the surface in April of 1989, shortly before 

WHSCC determined that Mr. Goodwin was capable of suitable employment and his 

involvement with the Vocational Rehabilitation Department ended.  As may be seen 

from Ms. Cross’ Closure Report of May 1989 (above), Mr. Goodwin discussed the 

overpayment issue with her and he advised her that he intended to appeal this decision. 

 

[91] Mr. Goodwin’s obligation to repay the overpayment became the subject of the 

appeal process.  At each level, the appeal was dismissed. 

 

[92] Both how these funds were collected by WHSCC and  the merits of Mr. 

Goodwin’s claim that he was discriminated against will be addressed further below. 
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C. The Appeal of the Decision that Mr. Goodwin is Prepared to Return to 
“Suitable Employment” and Other Issues (May 1989 – to March 1991) 

 
 

[93] The facts addressed under this part relate to Mr. Goodwin’s appeal (through 

the hierarchy of appeals that existed at the time) and to his physical condition as he 

continued to be assessed and treated medically during this period. 

 

[94] The first level of appeal was a review by the Vocational Rehabilitation 

Department itself.  This occurred immediately, in May 1989.  The next level of appeal 

was to the Review Committee of the Workers’ Compensation Board.  This was 

completed by October 1989.  Following this, Mr. Goodwin pursued an appeal to the 

Appeals Board.  The Appeals Board disposed of part of Mr. Goodwin’s appeal by 

decision dated April 6, 1990 but deferred its decision respecting income loss (disability) 

benefits and vocational rehabilitation/career counselling until further information could be 

provided.  After the information was obtained, the Appeals Board rendered its final 

decision on March 28, 1991.  Despite dissatisfaction with the decision of the Appeals 

Board, Mr. Goodwin did not appeal further, to the New Brunswick Court of Appeal. 

 

 (i) Departmental Review 

 

[95] The departmental review was addressed by Beth O’Leary (the then Assistant 

Director of the Vocational Rehabilitation Department) in a letter to Mr. Goodwin dated 
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May 23, 1989.  While this step was part of the review process that existed at that time, 

as is clear from the preceding section in these reasons, Ms. O’Leary had been involved 

directly with Mr. Goodwin’s case, including, having met with Andrew Rauska and him 

in January 1989.  Her letter to Mr. Goodwin says: 

 “Further to your letters of May 13, 1989, May 17, 1989 and May 18, 1989, 
your file has been reviewed at the first level of appeal as it pertains to 
Vocational Rehabilitation services.  Please be advised that the decision to close 
your case from this department is upheld. 

 
 Your case has been active for Vocational Rehabilitation assistance for a 

considerable period of time.  The most recent referral was generated 

subsequent to a meeting held on January 20, 1989, with Mr. Rauska, 

formerly of the Benefit Services Department, yourself and the writer.  It 

was clearly indicated to you at that time that Vocational Rehabilitation 

services were to be provided to allow you a period of time to seek work. 
Benefits were subsequently issued from February 5, 1989 to May 23, 1989.  It 
is the case that in this time you were unable to secure employment and therefore 
your case has been closed from our department and forwarded to the Benefit 
Services Department for review to any further entitlement to benefits. 

 
 You have in your letters indicated interest in pursuing a self employment venture. 

 A report on file of a contact with Mr. Warren Comeau on March 1, 1989, 
indicates that our departmental criteria for advances sheet was given to you that 
date.  As your request does not meet the criteria as outlined, we cannot further 
consider this matter. 

 
 Your case will therefore remain closed from our department.  We would 

consider granting a short training-on-the-job in a specific position should 

you be able to propose such to our department in the future . 
 
 You may of course appeal the above decisions and should you wish to do so, 

such should be addressed in writing to the Research Officer, Review 
Committee, Workers’ Compensation Board.”  

 

       (Underlining and Bold Added) 

The offer to “consider granting a short training-on-the-job” assistance (in bold print in 

the second to last paragraph) was referenced in the subsequent appeals. 
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[96] Mr. Goodwin responded to Ms. O’Leary’s decision by letter dated May 26, 

1989 advising that he would be proceeding to the next level of appeal. 

 

 (ii) Appeal to Review Committee 

 

[97] Mr. Goodwin’s appeal to the Review Committee was scheduled to be heard 

August 30, 1989.  A copy of the notice of hearing also went to Abel LeBlanc, Injured 

Workers’ Committee.  Mr. LeBlanc represented Mr. Goodwin before the Review 

Committee and ultimately, the Appeals Board.  Mr. LeBlanc also testified at trial – 

primarily in relation to Mr. Goodwin’s assertion that WHSCC forgave overpayments 

due from other injured workers (resulting from CPP benefits) but collected from him.  

The Notice indicated that: 

 “Mr. Goodwin is appealing the following three (3) issues: 
 
 1)  Overpayment due to Canada Pension Plan benefits 
 
 2)  Finalizing of claim by Vocational Rehabilitation Department to May 23, 

1989 
 
 3)  Referral to Extended Earnings Loss but has not yet been deemed”      
 
           (Underlining Added) 
 

[98] In early July, Dr. West, in a note dated July 11, 1989, recommended a “four 

week leave is indicated for his general medical condition”.  When asked about this note 

at trial, Dr. West said that Mr. Goodwin told him he needed a break from it – that he 

wanted to be left alone for a while.  Dr. West explained that Mr. Goodwin was fed up.  

He was dealing with his injury, wasn’t getting better, dealing with WHSCC, hadn’t 
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found a job and needed a vacation.  In relation to this, Dr. West also testified that while 

he has no problem with the people at WHSCC, WHSCC itself follows a “cook book” 

approach.  He said that it uses general benchmarks, which can do such things as, for 

example, conclude that after six weeks (for a certain type of injury) there is no need for 

more pain medication.  He said he believes people with chronic pain are made to feel by 

WHSCC that they are doing something wrong; cheating. 

 

[99] Dr. West’s note regarding “leave” was followed by a letter from Mr. Goodwin 

dated July 13, 1989 in which he said: 

 “I intend to take leave from 01 August 89 to the 28 August 89 in accordance 
with attach(sic) recommandations(sic) by Doctor West.” 

 

[100] Mr. Goodwin had been referred to physiotherapy in May and was discharged  

on August 2, 1989 (by Renova Physiotherapy).  The Discharge Summary has the 

following comments as to Mr. Goodwin’s condition: 

 “Murray still has pain & limitation of function.  He is only able to perform 
activities around the house (such as mowing the lawn) for about 15 minutes. 
After that period of time his pain returns.  He gets complete pain relief with 
TNS for 12 - 48 hours depending on his activity level.  We’ve plateaued with 
his physio treatment.  I’ve discharged him from active treatment with a home 
strengthening program & his own TNS unit (from W.C.B.) for home use.  
Hopefully he will do well on his own.  I plan to recheck him every 2 months to 
upgrade his exercise program.” 

 

 

[101] The day before the August 30th hearing before the Review Committee, the 

hearing was postponed to have Mr. Goodwin assessed by the Extended Earnings Loss 

Committee for possible benefits – in other words, to have that committee do what had 
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not yet been done – determine what work Mr. Goodwin was capable of performing, 

“deem” him as having the income from that employment and determine the quantum of 

Mr. Goodwin’s residual Extended Earnings Loss (long term disability) benefit, if any. 

 

[102] The Extended Earnings Loss Committee prepared a report dated September 

14, 1989.  It determined that Mr. Goodwin is “capable of many different types of 

employment and have deemed him capable of being a shipper/receiver”.  Ultimately, this 

decision was the subject of two appeals.  The first being the then pending appeal (which 

concluded in March 1991) and a second appeal (which began in 1996 and ended in 

1997).  In both appeals, the Appeals Panel requested additional information in order to 

determine the appeal.  As will be seen below, the first appeal did not disturb the 

“deeming” that resulted from the September 14, 1989 report while the second appeal 

(1996-97) set aside the decision “deeming” Mr. Goodwin capable of working as a 

shipper/receiver.  Consequently, the September 14, 1998 report and conclusions of the 

Extended Earnings Loss Committee play a prominent role in Mr. Goodwin’s dispute 

with WHSCC.  In setting out a summary of Mr. Goodwin’s circumstances, the report 

said: 

 “Mr. Goodwin is a 49 year old Chief Mate who was employed with Atlantic 
Towing Ltd. when he sustained an injury on January 25, 1987. 

 
 Mr. Goodwin was seen by the PAC October 26, 1987 at which time he was 

referred to the Vocational Rehabilitation Department.  File was closed on 
February 29, 1988 under the heading of “vocationally prepared for 
employment”.  The work assessment describes Mr. Goodwin’s varied work 
history. 

 
 Subsequent to Vocational Rehabilitation closing their file, Mr. Goodwin was 

awarded full Extended Earnings Loss from February 29, 1988 to February 1, 
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1989.  This was done in order that Mr. Goodwin be given time to recuperate in 
accordance with Dr. West’s report of May 26, 1987 which indicated “I think 
with continued physiotherapy he should continue to improve, and will eventually 
regain complete use of the hand.”  We also note Dr. Wheelock’s report of May 
27, 1987 which states “he is certainly strong enough to do virtually any job, but 
the job that he unfortunately has to do.”  A report of November 3, 1988 from 
Dr. Wheelock indicates that he had recovered about 90% of the function of his 
left arm and hand, but with some residual weakness.  Please note Benefit 
Services memo of March 11, 1988 as to their decision.  Mr. Goodwin 
apparently did not feel able to return to pre-accident duties. 

 
 As a result of Mr. Goodwin being interviewed by A. Rauska and B. O’Leary, it 

was decided that Mr. Goodwin’s file would be re-activated under the 
Vocational Rehabilitation Department.  Of interest as well, M. Daigle’s memo 
of June 19, 1989 where the file was sent to Medical advising, that claimant was 
seeking further medical attention and Dr. McCartney’s reply that there is no 
more entitlement to code 1. 

 
 Vocational Rehabilitation Department although they re-activated the file, were 

unsuccessful in returning Mr. Goodwin to the work force. 
 
 We also note that at present Mr. Goodwin is appealing CPP overpayment, 

closure under Vocational Rehabilitation Department, as well as the delay in 
Benefit Services Department advising of his deeming. 

 
 After extensive review of the file, it was the decision of the Committee that Mr. 

Goodwin is certainly quite capable of many different types of 

employment and have deemed him capable of being a shipper/receiver 

in a place of employment such as Moosehead’s Breweries, Labatt’s 

Breweries, Thornes Hardware or even possibly Kent line. 

 
 We will request Benefit Services to inquire as to the salaries being paid for this 

position.” 

       (Underlining and Bold Added) 

 

This report of the Extended Earnings Loss Committee was completed within two 

weeks.  While the evidence before the Committee in support of its conclusion that Mr. 

Goodwin’s work restriction did not prevent him from performing duties that were not 

“heavy” was quite clear, the basis for concluding that he had the ability to perform the 
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duties of a shipper/receiver was less so.  This last observation is simply to note that the 

evidence of Mr. Goodwin’s work restriction and ability to work, having been gathered 

over the two and one-half years since the accident, was quite extensive and 

comparatively, the assessment leading to the selection of the job of shipper/receiver, out 

of the many different types of employment Mr. Goodwin was “capable of”, appeared 

less clear.  In the 1996/97 appeal, the focus was on Mr. Goodwin having been deemed 

capable of being a shipper/receiver. 

 

[103] Based on this decision of the Extended Earnings Loss Committee, the Benefit 

Services Department calculated Mr. Goodwin’s benefits.  It determined that the income 

of a shipper/receiver varied from a high of $714.00 per week (union rate) to a low of 

$460.00 per week.  The Department concluded that, even using the lowest income for 

the position of shipper/receiver (of $460.00 per week), Mr. Goodwin would have no 

residual loss of income once his CPP disability benefits were also deducted from the 

workers’ compensation benefits otherwise payable.  A Canadian Forces Pension plays 

no role in this calculation.  The letter setting this out (dated September 25, 1989) was 

written by Michael Daigle.  Mr. Daigle testified at the trial.  In explaining the calculation, 

Mr. Daigle stated in the letter: 

 “As indicated on previous occasions, Extended Earnings Loss benefits are 
based on the difference between an injured worker’s total one (1) year’s pre-
accident earnings and his/her post accident deemed capable earnings.  In your 
case, these would prove to be deemed capable earnings.  Your pre-accident 
earnings for the one (1) year period from January 1, 1986 to January 1, 1987 
had previously been calculated according to your 1986-T4 information slips as 
being $33,124.91 for the year and then indexed to $36,725.73 for the year 
1989.  The Workers’ Compensation Act, pursuant to Section 38.1(3), 
stipulates that an individual’s base earnings for calculation of benefits cannot 
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exceed the maximum annual earnings as set by the Board. Effective January 1, 
1989, such level was set at $34,000.00 per annum. 

 
 In considering your case for the above-mentioned benefits, the Committee 

concludes that the medical information on file would indicate that you are 
incapable of returning to your pre-accident employment at this time; however, 
we also believe that your present physical condition would permit you to 

re-enter the work force at some lighter suitable employment. 
 
 The Committee, based on several factors including your age, geographical 

location, work history, the extensive assistance provided by our Vocational 
Rehabilitation Department under their job search program and keeping in mind 
your work restriction, have deemed you capable of fulfilling the duties of a 

shipper/receiver’s position for such places of employment as Thornes 

Hardware or Kent Lines, etc,. 
 
 These employers and several others have been contacted in the greater Saint 

John area in order to obtain earnings and we have been informed that the salary 
range would be from $460.00 per week to $714.00 per week.  The Committee 
has accepted to utilize the lowest entry level rate of $460.00 per week or 
converted into an annual salary of $23,920.00 per annum as your deemed 
capable earnings. 

 
 In the final analysis, after calculating the difference between your 

indexed pre-accident earnings of $34,000.00 (1989 maximum annual 

earnings) and your new deemed capable earnings of $23,920.00 less 

your Canada Pension Plan Disability benefits, it is the conclusion of the 

Extended Earnings Loss Committee that you are not entitled to any 

Extended Earnings Loss benefits. 
 
 (i.e. $466.25    − $684.96  =    0) 

90% net loss C.P.P. Disability Extended Earnings Loss 
  benefits 
 
Therefore, your claim for injury sustained on January 25, 1987 while in the 
employ of “Atlantic Towing Limited”, will remain finalled for benefits as of May 
23, 1989. 
 
Since there is presently an appeal launched by yourself regarding several issues, 
at the request of the Review Committee, your file is being returned immediately 
to that department.” 
  (Underlining and Bold Added) 

 

[104] Mr. Goodwin responded by letter dated October 2, 1989: 
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 “Thank you for the information layed out in ref.  I find that the Committee’s 
findings are invalid repeat invalid. 

 
 Reference the duties as a Shipper/Receiver, indentifier(sic) number 4153-118, 

under the Employment Canada Act.  The related equipment to subject duties 
and Supervisory technics in relation to packing and over-all knowledge is that 
defined in the comcept(sic) of a experienced Shipping-Clerical or Receiving 
Clerk, not a Sea going Sailor of my experience. 

 
Please notify the second level Review Committee of your findings.  I request 
subject matter be added to the appeal process for my hearing on the 6 of Oct 
89 at 9:30 AM.  Again thank you for your long awaited correspondence.” 

 

 

[105] Following receipt of the extended earnings loss report, Mr. Goodwin’s appeal 

hearing before the Review Committee resumed on October 6, 1989.  At the hearing, 

Mr. Goodwin was represented by Mr. Abel LeBlanc.  The issues identified by the 

Review Committee were: 

 “PRESENT ISSUE OF CONTENTION: 
 
 Mr. Abel LeBlanc, on behalf of worker, is appealing the following issues: 
 
 1) C.P.P. overpayment 
 2) Claim to be reopened while under treatment at the Renova Clinic 
 3) Vocational Rehabilitation Department assistance 
 4) Extended Earnings Loss deeming” 
 

Mr. Goodwin’s written submission canvassed much of the medical evidence that is 

outlined above in this decision.  It is of some note and not surprising that the allegations 

made by Mr. Goodwin in his 1989 appeal overlap and largely mirror his allegations of 

WHSCC wrongdoing in the this proceeding.  Somewhat similar to the opening of Mr. 

Goodwin’s brief in this case, the Review Committee decision notes that:  “Mr. LeBlanc 

informed that Mr. Goodwin has not been treated fairly from the day he got hurt to the 
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present time”. 

 

[106] The two issues appealed to the Review Committee that are of most relevance to 

this litigation relate to the discontinuance of vocational rehabilitation and the decision 

deeming Mr. Goodwin capable of working and earning $460.00 per week as a 

shipper/receiver. 

 

[107] The decision of the Review Committee, after summarizing the evidence before it 

(which is substantially as outlined above in this decision), rejected Mr. Goodwin’s 

appeal (i) in relation to the deeming, based on the following: 

 “It is the Committee’s decision to concur with the previous decision rendered 
by the Extended Earnings Loss Committee that being deemed capable of a 
shipper/receiver.  It must be noted that the medical information is indicating that 
Mr. Goodwin has a restriction in heavy lifting, mainly with endurance.  It is the 
Committee’s opinion that this work restriction would not prevent Mr. Goodwin 
from performing the duties of a shipper/receiver.” 

                   
 
and (ii) in relation to further Vocational Rehabilitation assistance, based on the following: 

 “The Committee is not prepared to authorize any further vocational 
rehabilitation assistance at this time.  It is noted that Mr. Goodwin received 
assistance for a considerable period of time.  In addition, it is noted that the 
Vocational Rehabilitation Department will consider a short-term training-on-the-
job as per correspondence of May 23, 1989.” 

                      (Underlining Added) 
 

These results were communicated to Mr. Goodwin by the Review Committee by letter 

dated October 27, 1989.  That letter also advised Mr. Goodwin that he could appeal 

further to the Appeals Board. 
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[108] Mr. Goodwin’s response to the decision of the Review Committee (by letter 

dated November 7, 1989) was that: 

 “1. Your views in relation to my case are totally unacceptable. 
 

2. I request an(sic) reply to why.  or the reasons Doctors Pettle 
recommendations where(sic) not followed in release procedures dated 
in 1988. 

 
2.(sic) I request we proceed to the next level of appeal.  Mr.  Leblanc will be 

representing myself as per the last appeal level.” 
 

       (Underlining Added) 
 

[109] Before going further, I would note that the calculation made by the Benefit 

Services Department that Mr. Goodwin was not entitled to any workers’ compensation 

disability benefits, after his CPP benefits were taken into account, would change in 

1990 when the workers’ compensation legislation was amended.  The amendment 

reduced the proportion of the CPP benefits that were to be deducted from the workers’ 

compensation benefits otherwise payable.  As a consequence, beginning in 1990, with 

only a portion of his CPP benefits deducted, Mr. Goodwin was entitled to a workers’ 

compensation disability benefit of $292.66 per month (and $307.62 and $314.42 in 

1991 and 1992 respectively).  Unfortunately, Mr. Goodwin did not receive these 

benefits and was not made aware of them until 1993 when WHSCC recognized its 

responsibility to make a retroactive payment of $12,620.10 (for 1990, 1991, 1992).  

Thereafter, his ongoing workers’ compensation disability income was $273.95 per 

month.  This will be addressed again in relation to WHSCC using this benefit to set 

off/collect the overpayment caused by CPP benefits. 
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[110] The combined effect of deeming Mr. Goodwin capable of working as a 

shipper/receiver and the failure to recognize the 1990 change to the legislation meant 

that Mr. Goodwin did not receive any monthly workers’ compensation income loss 

(disability) benefits between August 1989 and July 1993.  His income during this period 

would be confined to his CPP disability income and any pension from the Canadian 

Navy.  Mr. Goodwin testified that his pension from the Navy began at $600.00-

$700.00 per month when he retired and, at the time of trial, it was $1,100.00 per 

month.  This basic pension amount is supplemented by an additional amount, on account 

of an ear injury, of $300.00 per month initially and $380.00 per month at the time of 

trial. 

 

(iii) Appeal to Appeals Board 

 

[111] Following the Review Committee decision, additional medical information 

became available.  Dr. West stated the following in a WHSCC Doctor’s Progress 

Report dated November 21, 1989: 

 “No suitable job available.  Pain too much to work as Shipper-Receiver in his 
opinion – chronic disability – compensation!?” 

           (Underlining Added) 

However, despite these comments, Dr. West, in answering a question on the Doctors 

Progress Report form, indicated that “At time of examination” Mr. Goodwin could 

“Return to suitable work”.  The other optional answers were “Return to usual work” or 

“Not Return to any work”.  As an aside, at about this time, Mr. Goodwin requested 

that WHSCC assist with having his house painted because he could not do it himself.  

20
15

 N
B

Q
B

 3
2 

(C
an

LI
I)

Volume VI - Page 312 of 530



 
 

 

 73 

This was refused. 

 

[112] Dr. Wheelock provided a further report respecting Mr. Goodwin’s condition by 

letter dated December 5, 1989.  He said: 

 “I understand that his appeal for benefits has been turned down on the basis of 
my information that Mr. Goodwin should be able to do light work.  Thus it’s 
been established that he may be a shipperreceiver(sic).  He is not satisfied with 
this and I understand, intends to continue the appeal process.   

 
In terms of strength Mr. Goodwin has made, what could be considered a good 
recovery from this type of extensive injury, however I should point out that his 
strength is not normal.  The question is, is it normal enough to do a job that 
involves lifting, which I understand is between 20 and 50 lbs. for a prolonged 
period of time and over a number of hours per day.  I have some difficulty in 
knowing exactly how much he can lift and for what period of time.  I have 
questioned him on this and he assures me that it is the pain caused by the lifting 
and exercise that he does, that is described by him as unbearable and that it’s 
the major impediment to his getting back to work. 

 
 We were not aware of the degree of painful discomfort this man had until later 

on, in his illness.  I think that it’s not surprising that he has the discomfort he 
claims.  The pain is a central pain problem that causes exquisite hypersensitivity 
and is related to the incomplete injury to the nerves, which have not recovered.  
It is a pain that is not easily treated and we’ve certainly not been able to get rid 
of it for Mr. Goodwin.  It is analagous(sic) to the type of discomfort that some 
people get after a limb is amputated etc.   I think it’s a very real pain, very 
intense for him and I accept his contention that it restricts what he can do. 

 
 I would suggest to you that the symptoms that Mr. Goodwin has are very real. I 

suspect that they indeed, will restrict his ability to work to very short times and 
very light loads.  I would support his contention that he is more disabled than it 
appears he has been, by the pain.  I would assure you that this is a permanent 
problem and I don’t feel that we’re going to make much head way in improving 
it. 

 
 I would therefore support your review of his appeal.  If you have questions for 

me I’d be very happy to try and answer them as best I can.” 

 

           (Underlining Added) 

Mr. Goodwin argued that Dr. Wheelock’s report is key to understanding his condition 
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and how it was much more severe than had been previously thought – even by him.  At 

trial, Dr. Wheelock acknowledged that he wrote this letter at Mr. Goodwin’s request to 

assist Mr. Goodwin with his appeal.  He indicated that he had not seen Mr. Goodwin 

since May, six or seven months before writing the letter.  He understood that Mr. 

Goodwin’s appeal for benefits had been turned down and the letter was to assist.  Dr. 

Wheelock stated that “the pain came on after a period” and it hadn’t been prominently 

mentioned in any of his other letters.  Dr. Wheelock also stated that in his opinion, Mr. 

Goodwin should have been able to work in shipping. 

 

[113] In a report from Renova Physiotherapy dated December 28, 1989, it was 

noted that: 

 “Although his strength has improved from his initial assessment in May, 
decreased muscle strength and endurance remains evident. 

 
After assessing his neck and shoulder he developed a burning sensation in his 
neck, scapula and left shoulder which radiated down his left arm.  Fortunately 
Murray gets very good pain relief with the TNS and heat treatments at home, 
almost 100%.  This relief usually lasts until he performs another activity that 
aggravates his condition.  His current left shoulder pain however, has flared up 
and is quite constant and we have had to cut back some of his exercises 
because of it.” 

 

[114] Also, in December 1989, Mr. Goodwin had his initial visit with Dr. P. H. Reid, 

Physical Medicine and Rehabilitation (Physiatry).  In his report dated March 9, 1990 

Dr. Reid said: 

 “Mr. Goodwin was seen initially on the 5 December, 1989, with the chief 
complaint of having residual pain and discomfort throughout his neck and 
leg(sic) arm which he attributed to a brachial plexus injury on the 24 or 25 
January, 1987. 
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 .     .     . 
 
 The overall examination revealed a healthy looking gentleman who moved about 

fairly freely.  His general cardiovascular and respiratory system was normal. 
 
 The musculoskeletal and neurological examination revealed slight weakness in 

his left hand grip.  There was also slight decrease in sensation over the left little 
and ulnar side of his ring finger.  There was low grade discomfort in his left neck 
and shoulder girdle.  The range of movement throughout his neck and shoulders 
was full but there was discomfort in his left neck and shoulder girdle at the 
extremes of movement. 

 
 .     .     . 
 
 I suspect that he will continue to make slow but definite gains.  In the meantime, 

since he was receiving physiotherapy at Renova, I would suggest that he 
continue with this for at least another two or three weeks.  If his problem 
persists, then may be(sic) we should re-evaluate the Elavil or Tegretol and give 
him a therapeutic dose.” 

           (Underlining Added) 

 

[115] At the hearing of Mr. Goodwin’s Appeal on March 29, 1990, Mr. Goodwin 

had the assistance of Mr. Abel LeBlanc.  As was the case before the Review Board, 

Mr. Goodwin’s appeal related to the following: 

1. Canada Pension Plan overpayment. 

2. Claim reopening while under treatment at Renova Clinic. 

3. Vocational Rehabilitation assistance. 

4. Extended Earnings Loss (Deeming) 
 

 
[116] It was suggested by Mr. Goodwin at trial that the Appeals Board did not have 

the report of Dr. Wheelock from December 1989 but the Appeals Board clearly did 

and its summary of the medical evidence noted the new and most recent reports of both 

Dr. West and Dr. Wheelock.  It stated: 
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 “Dr. James West’s Progress Report dated November 21, 1989 stated that Mr. 
Goodwin would be under the care of a specialist and could return to suitable 
alternative work.  Dr. Wheelock in his December 5, 1989 letter supported Mr. 
Goodwin’s contention that he is more disabled that(sic) it appears and that his 
pain is a permanent problem which does not seem to be improving.  The 
Renova Physiotherapy Clinic reported Mr. Goodwin had a tolerance level of 15 
minutes for most activities after which his pain flares and he must stop.  
Treatments were discontinued as there was no further progress.” 

           (Underlining Added) 
 
 

[117] By a decision dated April 6, 1990, the Appeals Board unanimously decided: 

“1. The Appeals Board agrees with the Review Committee’s decision to 
deduct the Workers’ Compensation Board overpayment resulting from 
C.P.P. benefits awarded to Mr. Goodwin. 

 
2. The Appeals Board recommends that this claim be reopened from May 

11, 1989 to August 2, 1989 for weekly compensation benefits based 
on the Worker’s Compensation Board’s approval of physiotherapy 
treatments.  As of August 2, 1989, Mr. Goodwin’s file should revert 
back to Extended Earnings Loss. 

 
3. The file should be forwarded to the Claims Department and be referred 

to the Physical Assessment Committee. 
 
4. The Appeals Board defers its decision regarding career counseling and 

Vocational Rehabilitation assistance until we have received the P.A.C. 
report.” 

           (Underlining Added) 
 

[118] The decision of the Appeals Board was communicated to Mr. Goodwin by 

letter dated April 26, 1990.  In explaining why it extended Mr. Goodwin’s earnings loss 

(disability) benefits from May 11, 1989 to August 2, 1989, the Board referred to the 

continuation of physiotherapy treatments through this period and that therefore Mr. 

Goodwin was under “active medical care”.  The letter says: 

 “Please be advised that further to a review of the information presently on file, 
as well as the evidence provided at the hearing, the Appeals Board is of the 
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opinion that you were under active medical care while receiving physiotherapy 
treatment, and therefore agrees to have your claim reopened for regular 
compensation benefits effective May 11, 1989 to August 2, 1989. In light of the 
foregoing, your file will be referred to our Claims Department for their proper 
management regarding reimbursement and an adjustment cheque for retroactive 
benefits will be issued to you shortly under separate cover.” 

       (Underlining and Bold Added) 

 

[119] Interestingly, the issue of “active medical care”, including physiotherapy, giving 

rise to continued entitlement to wage loss benefits (such as Mr. Goodwin’s earnings loss 

(disability) benefits being extended during the time he was receiving physiotherapy) 

touches on an issue addressed in a memorandum of Dr. J.B. Boak and dated April 5, 

1990 (the day before the April 6, 1990 date of the Appeals Board Decision).  Since 

certain passages of Dr. Boak’s April 5, 1990 memorandum were referenced by Mr. 

Goodwin on numerous occasions throughout the trial as evidence that is supportive of 

his submission that WHSCC has a negative attitude toward physiotherapy, it is 

appropriate to pause to address this memorandum and Mr. Goodwin’s allegations. 

 

[120] Dr. Boak’s memorandum states that it is in response to a request for a “short 

definition of the term ‘Active Medical Treatment’.”  Whether the request for a definition 

of “Active Medical Treatment” went to Dr. Boak because of or related to the Appeals 

Board decision the day before was not established.  In any case, as is clear from 

reading the memorandum, Dr. Boak suggests that the use of the term “Active Medical 

Treatment” ought to be “abandoned and eliminated from the WCB vocabulary”.  He 

gives two reasons for this as follows: 

 “Firstly the term is impossible to define to everyone’s satisfaction.  There are 
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interminable arguments about what constitutes medical treatment without even 
considering whether the treatment is “active” whatever that may mean. The use 
of such woolly phrases inevitably invites legal interpretation which could distort 
completely the originally intended meaning of the phrase as traditionally used by 
WCB staff.  Legal interpretation is not necessarily reasonable interpretation and 
being reasonable is surely what it is all about. 

 
 Secondly, as you know, the phrase crept into use in a number of the claims 

departments form letters.  “Your claim has been finalled as you are no longer 
receiving active medical treatment” was soon turned around by Workers’ 
Advocates and others to the false deduction that active medical treatment per se 
qualifies claimants for loss of earnings benefits.  Hence the physiotherapy 

explosion.  Physiotherapy and even surgery was and is still used as a 

means for financial rather than physical benefit often with disastrous 

results. 
 
 Nowhere in the Act is medical treatment of any sort, active or passive, a 

prerequisite for loss of earnings benefits.  Neither are loss of earnings benefits a 
perquisite(sic) of medical treatment. 

 
 Obviously if a worker prolongs his recovery time by being unavailable for or 

failing to comply with appropriately recommended medical treatment, he may 
jeopardize his entitlement to loss of earnings benefits.  Sometimes, however, the 
only “treatment” needed is the passage of time. 

 
 An injured worker is entitled to loss of earnings benefits for as long as his 

medical condition resulting from the injury legitimately disables him from 
employment.  Until such time as the medical condition becomes stable these 
benefits are currently administered by the Claims Department and the claimant’s 
condition and treatment is monitored by the Medical Department. The term 
“Active Medical Treatment” was used to denote this period of time, but as 
explained above it has fallen into such misuse that I would suggest that the 
phrase is abandoned.” 

       (Underlining and Bold Added) 
 

This memorandum indicates that Dr. Boak was concerned that “active medical 

treatment” was erroneously being used as a basis for determining that an injured worker 

was entitled to earnings loss (disability) benefits.  The decision of the Appeals Board is 

an example of this.  As the letter from the Appeals Board dated April 26, 1990 states, 

the Board awarded Mr. Goodwin earnings loss (disability) benefits from May to August 
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1989 because he was “under active medical care” – as a consequence of his receiving 

physiotherapy.  Dr. Boak’s memorandum expressed the view that injured workers are 

entitled to wage loss (disability) benefits because they are unable to work – not because 

they receive medical treatment. 

 

[121] Mr. Goodwin argues that Dr. Boak’s comments in the memorandum and in 

particular the words that are in bold print above, are clear evidence that Dr. Boak and 

the WHSCC generally have, at best, a low opinion of physiotherapy and at worst, a 

bias and a negative perception that injured workers are prepared to instigate or continue 

physiotherapy and/or other medical treatment, including surgery, for the purpose of 

justifying the continuation of financial (wage loss) compensation.  Mr. Goodwin further 

argues that it is because of this skeptical or bias attitude/corporate culture toward 

physiotherapy that he has had an ongoing battle, that continues to this day, to obtain 

and/or continue to receive the physiotherapy treatment that has been and is so beneficial 

to him. 

 

[122] As to the suggestion that physiotherapy (“and even surgery”) may be sought by 

an injured worker for the purpose of continuing a wage loss (disability) claim instead of 

for the medical benefit of such treatment, there was no suggestion that Mr. Goodwin 

sought or obtained medical treatment for this purpose. When asked on cross-

examination, no witness called by WHSCC admitted to having such an impression of 

Mr. Goodwin or of injured workers generally.  In fact, more than one acknowledged 

that if Dr. Boak held such views they are not consistent with those of WHSCC.  That 
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said, I acknowledge that it is Mr. Goodwin’s assertion that not only is this the opinion of 

Dr. Boak, a medical officer of WHSCC who has had contact with his case from time to 

time but also, it reflects a culture on the part of WHSCC generally that is suspicious of 

the needs and motives of injured workers and is more concerned about the cost of 

providing benefits than it is improving the health and condition of injured workers. 

 

[123] The April 26, 1990 letter advising Mr. Goodwin of the interim decision of the 

Appeals Board explained the following in relation to the decision respecting Vocational 

Rehabilitation assistance and Mr. Goodwin’s being deemed capable of performing the 

functions of a shipper/receiver: 

 “Secondly, the Appeals Board requests, prior to rendering a final decision on 
the issues regarding the Extended Earnings Loss Committee deeming and your 
request for Vocational Rehabilitation assistance (including career counselling), 
that you be referred to our Workers’ Rehabilitation Centre for a meeting with 
the Physical Assessment Committee.  To this end, your file will be referred to 
our Medical Services Department for their proper action regarding the above. 

 
 Upon receipt of the above noted information, your claim file will again be 

referred to the Appeals Board and you shall be advised accordingly.”  
 

[124] Mr. Goodwin’s appeal of the decision “to deduct the Workers’ Compensation 

Board overpayment resulting from C.P.P.” was denied.  This outcome was of interest to 

more than Mr. Goodwin.  Wendy McGee, the Executive Director of the Saint John 

Labour Community Services Inc., in a letter to the Chair of the Appeals Board dated 

May 1, 1990, stated that this aspect of the Appeals Board’s decision was under 

review.  The Executive Director had attended Mr. Goodwin’s Appeal as an observer.  

The letter stated: 
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 “Please be advised that this matter is under review by Mr. Goodwin, Abel 
LeBlanc and myself in order to formulate an appeal of the Canada Pension Plan 
decision to deny Mr. Goodwin benefits.  We are preparing to take CPP’s 
decision to the courts, if necessary.” 

           (Underlining Added) 

This letter was copied to Mr. Goodwin and Mr. LeBlanc.  There was no evidence of 

there being any court proceeding taken by Mr. Goodwin in relation to the CPP issue 

until this proceeding – which was commenced 18 years later.  As mentioned previously, 

facts relevant to Mr. Goodwin’s claim based on discrimination under the Charter, 

because WHSCC collected the overpayment from him but forgave overpayments for 

other injured workers, will be addressed below. 

 

[125] Following this partial/interim Appeals Board decision, Mr. Goodwin wrote at 

least three letters to the Chair. 

 

[126] As requested by the Appeals Board, Mr. Goodwin was assessed at the 

Workers’ Rehabilitation Centre.  He was admitted July 9, 1990 and discharged on July 

13.  In his report, Dr. Robert A. Pottle said: 

 The patient completed a work assessment in the Occupational Therapy 
Department and was discharged on July 13, 1990 to return as a day patient for 
the Physical Assessment Committee meeting on July 19, 1990. 

 
 At the meeting, the attending occupational therapist reported that the patient’s 

performance on work assessment appeared relatively unchanged since the 
previous assessment in November 1987.  The assessment results again 
indicated that he was not capable of returning to work in his pre-accident 
employment as a tugboat mate.  No problems were identified with regard to the 
patient’s dominant right upper extremity.  Regarding the non-dominant left 
upper extremity, strength testing indicated entry level strength for both light and 
medium work levels.  However, endurance was poor for prolonged or 
repetitive activity involving the right upper extremity at light levels. 
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 As this work assessment was requested by the Appeals Board, the Physical 

Assessment Committee could make no decision regarding the outcome of this 
case.  The results of the work assessment were to be reported to the Appeals 
Board by the Committee chairperson. 

 
 DISCHARGE DIAGNOSIS:  Mild left brachial plexus injury. 
 DISPOSITION:  The patient was discharged to await the decision of the 

Appeals Board regarding further management of his case.  There was mild 
physical impairment with respect to left upper extremity strength and work 
restriction with regard to endurance at light and medium levels.” 

 

           (Underlining Added) 

And the attached report of the occupational therapist stated: 

“In summary, Mr. Goodwin demonstrates adequate strength for medium 

work on an intermittent basis only.  Endurance however, continues to be 
poor for prolonged or repetitive activity involving the left upper extremity even if 
resistance is maintained at a light level.  Work performance therefore appears 
relatively unchanged since last assessment.  A return to the heavier demands of 
a first mate (as defined) is not recommended based on observations throughout 
the three and one-half day assessment.” 

 

      (Underlining and Bold Added) 
 

Mr. Goodwin met with the Physical Assessment Committee on July 19 but the 

Committee felt it could not render a decision because the matter was at the Board level. 

 However, the Committee Report noted that: 

 “Mr. Goodwin indicated that he wants to return to suitable work.  He 

claims that he does feel capable of working full time at lighter more 

suitable work.  The claimant states that he has applied for work but that he 
had not been able to secure employment.  Mr. Goodwin hopes that he will be 
referred to the Vocational Rehabilitation Department for their assistance. 

 
 Case Disposition. 
 
 This file is referred to the Medical Department.” 

 

       (Underlining and Bold Added) 
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[127] In March of 1991 the Appeals Board rendered its decision (dated March 28) 

which states: 

 “The Appeals Board’s decision of April 6, 1990 deferred the following matters: 
  

1. The file should be forwarded to the Claims Department and be 
referred to the Physical Assessment Committee. 

 
2. The Appeals Board defers its decision regarding career 

counseling and Vocational Rehabilitation assistance until we 
have received the P.A.C. report. 

  
 DECISION: 

  
With regards to these issues, the Appeals Board, after reviewing the Physical 
Assessment Committee report, concurs with the Extended Earnings Loss 
Committee decision that Mr. Murray Goodwin should be deemed at the rate for 
a receiver/shipper. 

  
The Appeals Board also requests that the Vocational Rehabilitation Department 
provides assistance regarding career counseling to Mr. Goodwin, once he 
presents them with a specific plan, for a time frame of up to one year. 
 
The appeal is accepted in part and denied in part.” 

 

           (Underlining Added) 

By letter dated March 28, 1991, Mr. Goodwin was advised that his Appeal had been 

denied in relation to his having been deemed a shipper/receiver and in relation to 

vocational rehabilitation, the letter advised: 

 “However, the Appeals Board has directed that the Vocational Rehabilitation 
Department provide you with career counseling assistance, once you present 
them with a specific plan, for a period of up to one year.  In this regard, it is 
recommended that once this specific plan is developed, that you contact the 
Vocational Rehabilitation Department directly.” 

 

        (Underlining Added) 

 

[128] The additional information obtained by the Appeals Board following its April 
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1990 interim decision and before its March 1991 decision, included a memorandum 

dated August 31, 1990 from Beth O’Leary, the Assistant Director of the Vocational 

Rehabilitation Department.  The memorandum was addressed to the Chair of the 

Appeals Board, marked “PERSONAL”, and says: 

 “Dr. Spalding 
 
 My thoughts are pretty much the same following review of this file. 
 
 I feel strongly that Mr. Goodwin should pursue his own efforts to get counselling 

or whatever he needs to develop a plan of action.  I also feel that if we support 
counselling from another institution, that we “buy” whatever that counselling 
comes up with in terms of retraining. 

 
 Therefore, if he works out a plan of action & presents it to us, we could then 

consider it.  I would suggest that he stays on E.E.L. if applicable & only be 
activated for Rehab at the commencement of a specific plan.  I as well feel that 
he should be given a limited time frame for a plan & for our involvement, 
perhaps 1 year.” 

 

[129] Mr. Goodwin argued at trial that this memorandum is evidence that even the 

WHSCC appeals process was unfair and prejudicial.  He testified that he had not been 

provided with this memorandum before the Appeal Board rendered its March 1991 

decision.  He argued that it was improper for WHSCC to provide such information to 

the Appeals Board and especially to do so without his knowledge and without providing 

him with a copy and the opportunity to be heard by the Appeals Board before it 

rendered a decision that considered the information.  He argued that this was a denial of 

natural justice. 

 

[130] In emphasizing his suggestion that this memorandum was nefarious, Mr. 

Goodwin noted that it is handwritten and marked “PERSONAL”.  Mr. Goodwin 
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argued that the influence of this covert memorandum on the decision of the Appeals 

Board is significant as is demonstrated by Ms. O’Leary’s concluding opinion being 

adopted “almost word for word” in the written decision of the Appeals Board.  The 

appropriateness of this memorandum was put to a number of WHSCC’s witnesses on 

cross-examination.  It was acknowledged that WHSCC does not appear at appeal 

hearings and it should not provide information to the Appeals Board unless requested; 

as was the case with the information specifically sought by the Appeals Board in its 

interim decision. 

 

[131] Despite such testimony and strong submissions by Mr. Goodwin regarding his 

lack of knowledge of Ms. O’Leary’s memorandum, it was acknowledged by Mr. 

Goodwin, after closing submissions, that not only had Mr. Goodwin been provided with 

a copy of Ms. O’Leary’s memorandum to Dr. Spalding before the Appeals Board 

rendered its decision but also, Mr. Goodwin commented on its content when he 

subsequently wrote to the Appeals Board. 

 

[132] Before rendering its decision in March 1991, the Appeals Board wrote to Mr. 

Goodwin by letter dated January 16, 1991 and (i) enclosed (in response to Mr. 

Goodwin’s prior request) copies of the information that the Appeals Board received in 

response to the request for more information made in its April 1990 interim decision and 

(ii) asked Mr. Goodwin if he wanted to be heard by the Appeals Board before it made 

any further or a final decision.  This letter says: 

“Dear Mr. Goodwin: 
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As per your request, enclosed please find a copy of the additional information 
further to the Appeals Board hearing and as per the Appeals Board’s request. 
 
Upon your perusal of this information, please advise me as soon as possible in 
writing or by calling 632-2801: 
 
1.) Whether you wish the Appeals Board to reconvene and proceed via a 

paper review for their final decision; 
- or - 

 2.) Whether you wish to respond to the additional information by written 
submission prior to the Appeals Board reconvening; 

- or - 
 3.) Whether you wish to respond to the additional information via a second 

oral hearing prior to the Appeals Board finalizing their decision.” 

           (Underlining Added) 

This letter was copied to Mr. Abel LeBlanc who represented Mr. Goodwin on the 

appeal.  While the Appeals Board letter states that it is sending Mr. Goodwin a copy of 

“the additional information further to the Appeals Board hearing as per the Appeals 

Board’s request” it does not specifically identify what information was sent to Mr. 

Goodwin. 

 

[133] However, in Mr. Goodwin’s letter of reply, a couple of weeks later, Mr. 

Goodwin indicates that he has Ms. Beth O’Leary’s Memorandum to Dr. Spalding 

dated August 31, 1990.  Also, Mr. Goodwin advises the Appeals Boards that he 

wishes to proceed with the Appeal in accordance with paragraph two of the January 

16th letter, namely, by “written submissions prior to the Appeals Board reconvening”.  

His letter to the Appeals Board dated January 29, 1991 is as follows: 

 “Ref:  A.  Your letter dated Jan 16, 1991 
            B.  Mrs Beth O’leary memo to Dr. Spalding dated August 31, 1990 
            C.  Dr. Wheelock letter dated Dec 05, 1989 
            D.  Warren Comeau report dated Apr. 04, 1989 and March 06, 1989 
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            E.  P.A.C. reports dated Oct. 26, 1987 and July 23, 1990”  
 
 .     .     . 
-  
 I am again satisfied, that Mrs. O’Leary, has changed her views in accordance 

with ref. A. (memo) and her letter dated May 23, 1989 para four.  I believe we 
have started in the right direction, to solve the employment problem. 

 
 I am confused,  in relation to her comments, about the statement for counselling 

and retraining, “would be pursued by Mr. Goodwin.”  It is well documented, in 
relation to the effort put forward by myself, in pursuit of a job and Night School. 
 Also, it is quite clear that counselling was well managed, by Mr. Norman 
Goguen (Manpower). 

 
 .     .     . 
 
 I amd(sic) sorry, that my enthusiasm to get back to the workforce, was  

misunderstood to be, in a demanding nature.  I am sure, that the Appeals 
Board, will reach a decision, that will satisfy both ends of the coin.  Of course, 
they will have to pursue the information and tape at hand, to make a fair 
appraisal.  Proceed with letter dated Jan 16, 1991, para two. 

  Thank you so much.” 

                     (Underlining Added) 

In summary, Mr. Goodwin had Beth O’Leary’s memorandum before the Appeals 

Board reconvened and further, after commenting on Ms. O’Leary’s observations, he 

declined the opportunity “to respond to the additional information via a second oral 

hearing prior to the Appeals Board finalizing their decision”.  In commenting on what 

Beth O’Leary said, Mr. Goodwin seems to indicate that he is satisfied with what he 

perceives to be a change in Ms. O’Leary’s views and opinion from those expressed in 

her May 23, 1989 letter.  The letter from Ms. O’Leary dated May 23, 1989 is the 

letter where she rejects Mr. Goodwin’s first level of appeal and says that the Vocational 

Rehabilitation Department will consider providing assistance with on-the-job training.  

(This letter was also referred to by the Review Committee in its decision, when it 

concluded that it would not make a further order respecting vocational rehabilitation and 
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noted that the May 23, 1989 letter indicated that the Vocational Rehabilitation 

Department “will consider a short-term training-on-the-job”). 

 

[134] Mr. Goodwin’s counsel submits that notwithstanding the fact that Mr. Goodwin 

had been provided with a copy of Ms. O’Leary’s memorandum, it was nevertheless 

improper for the communication to be made and very prejudicial to Mr. Goodwin.  This 

submission was made in December 2014 during a conference call held to hear from 

both parties regarding the significance of Mr. Goodwin’s letter of January 29, 1991.  

Mr. Goodwin acknowledged that he had Ms. O’Leary’s memorandum and he had the 

chance to be heard by the Appeals Board. However, it was argued that Mr. Goodwin 

did not understand the options presented to him in relation to making a second oral 

submission before the Appeals Board finalized its decision.  I note that the January 16, 

1991 letter indicates that is was copied to the Workers’ Advocate representing Mr. 

Goodwin on the appeal.  Also, it was argued on behalf of Mr. Goodwin that there had 

been such a long wait between the interim decision in April 1990 and when he received 

the memorandum in January 1991 that he simply wanted the Appeals Board to get on 

with it and render a decision.  At Mr. Goodwin’s request, after the December 2014 

conference call I accepted a written submission from him in relation to this issue. 

 

[135] After Mr. Goodwin received the Appeals Board decision, he wrote a letter 

dated April 3, 1991 addressed to the Attention of the Board Secretary advising of an 

intended legal action in the Court of Queen’s Bench.  His letter states: 

 “Subject:  Decision Murray Goodwin 597902 dated March 28, 1991 
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 Ref:  A.  Donna Spalding Decision dated March 28, 1991 
          B.  Alana Crawford letter dated March 28, 1991 
          C.  Gallant letter dated April 26, 1990 para five 
          D.  Wendy McGee letter dated May 03, 1990 
          E.  W.C.A. article 36(2) 
          F.  Charter of freedom and rights article fifteen (15) 
 

I thank you for the long awaited reply to my case number 597902.  Of course, 
your findings are not acceptable in relation to Extended Earnings Loss and the 
Deeming process, in reference A. and B. 
 
In accordance with ref:  C, para five and the letter from Wendy MCGee(sic) in 
ref:  D. (Nil reply from the W.C.B. APPEALS).  I have no other recourse but 
to pursue legal action against the WCB, which will follow a final decision or 
reversal of decision by subject Board (Appeals) in relation to my case 597902. 
 
If in ten days, I do not receive a reply from the Board (appeals), a writ will be 
forwarded to the Court Of The Queens Bench. 
 
I hope common sense and prudence will prevail.” 

 

  (Underlining Added) 
 
 
While Section 15 of the Charter was referenced by Mr. Goodwin in this 1991 letter, 

his claim based on section 15 of the Charter alleging discrimination in relation to 

WHSCC collecting the CPP overpayment from him (but forgiving the same liability for 

other injured workers) was raised after the trial began by his amendment to his 

Statement of Claim. 

 

[136] The Appeals Board Secretary responded to Mr. Goodwin and advised him 

how to appeal the decision of the Appeals Board or to have his situation reconsidered.  

In a letter dated April 17, 1991 it said: 

 “Decisions of the Appeals Board are final and conclusive and may be reviewed 
by the Board under two Sections of the Workers’ Compensation Act.  Section 
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34(3) allows the matter to be reconsidered if new evidence is adduced 
substantially affecting the claim of the worker, and Section 46 allows a decision 
to be reopened if an injury has proven to be more serious than it was deemed to 
be or if a change has occurred in the condition or circumstances of the worker.  
Decisions may be appealed to the Court of Appeal on questions of law or 
jurisdiction. 

 
 As you have been unable to produce new evidence substantiating your claim 

that you are unable to perform the duties of receiver/shipper, the Appeals 
Board would be unable to consider a reconsideration or rehearing in your 
case.” 

 

 

As this letter points out, (i) section 34(3) permits a claim to be reconsidered if new 

evidence is adduced, (ii) section 46 allows a decision to be opened if (a) an injury has 

proven more serious than it was deemed to be or (b) if a change has occurred in the 

condition or circumstances of the worker and (iii) a decision of the Appeals Board may 

be appealed to the New Brunswick Court of Appeal on questions of law or jurisdiction. 

 

[137] Mr. Goodwin did not appeal the Appeals Board decision to the Court of 

Appeal nor did he commence the threatened action in the Court of Queen’s Bench.  

However, by letter dated April 16, 1991, Mr. Goodwin requested that all future 

correspondence be sent to his lawyer. 

 

D. Between Appeals and Dr. Touchie’s Recommendations (May 1991 – March 
1996) 

 
 

[138] It was not until March of 1996, almost five years after the 1991 Appeals 

Board’s decision, that Mr. Goodwin filed a request to have that decision reconsidered 
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based on new evidence.  Before going on to address this “Second Appeal”, I will 

address the period between April, 1991 and March, 1996.  It is during this time that 

Dr. Touchie is alleged by Mr. Goodwin in his Statement of Claim to have recommended 

that it was “imperative” that Mr. Goodwin have an operation on his shoulder.  The 

evidence paints a different picture. 

 

[139] It is clear that Mr. Goodwin was not pleased with the 1991 Appeals Board 

decision.  However, rather than appeal to the New Brunswick Court of Appeal or to 

otherwise seek to vary the decision through a means provided for in the legislation, he 

retained legal counsel who attempted to engage WHSCC in negotiations to work out a 

solution to Mr. Goodwin’s claims.  This effort was not successful.  In response to 

correspondence from Mr. Goodwin’s legal counsel, the WHSCC again advised that to 

warrant a reconsideration of the 1991 decision of the Appeals Board, new evidence 

must be submitted.  In its letter to Mr. Goodwin’s counsel and copied to Mr. Goodwin 

(dated May 4, 1993), it said:  

 “As discussed during our conversation on May 1, 1993, as the issue of full 
benefits from May 1989 has already been dealt with by the Appeals Board (see 
attached decisions), and pursuant to section 34(3) of the Workers’ 
Compensation Act, new evidence must be submitted substantially affecting the 
claim in order to warrant reconsideration by the Appeals Board.” 

 

Ultimately, Mr. Goodwin took this step and different legal counsel filed the Second 

Appeal in March 1996. 

 

[140] Mr. Goodwin’s physical condition did not improve during this period.  Despite 
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it having been determined that he could work and it being Mr. Goodwin’s intention to 

work, he did not work.  Mr. Goodwin described his situation during this period as being 

in “dire straits”. 

 

[141] In June 1991, Mr. Goodwin began a series of pain treatment sessions with Dr. 

Thompson which provided relief but, by the time of his Second Appeal in 1996 he 

found it necessary to undergo a surgical procedure to his shoulder to reduce the pain 

and discomfort.  This procedure was performed in 1997 by Dr. Barnhill. 

 

[142] It is Mr. Goodwin’s assertion that WHSCC denied him this necessary surgical 

procedure and he suffered unnecessarily for six years.  He says that Dr. Touchie, an 

orthopedic surgeon, recommended in 1991 that he have the surgery to his shoulder that 

Dr. Barnhill, also an orthopedic surgeon, performed in 1997.  Mr. Goodwin points out 

that even Dr. Barnhill’s initial recommendation in 1996 for the same surgery was not 

accepted by WHSCC.  The particulars of the facts relevant to these assertions by Mr. 

Goodwin are quite lengthy.  They do not support Mr. Goodwin’s allegations. 

 

[143] In 1991, Mr. Goodwin had been referred by Dr. West to Dr. Touchie who 

examined Mr. Goodwin on April 29, 1991.  In his report, Dr. Touchie addressed Mr. 

Goodwin’s brachial plexus injury, which Dr. Touchie described as “mild” and also he 

addressed what he described as a second, distinct source of Mr. Goodwin’s pain – 

osteoarthritis of the left AC joint.  In his report to Dr. West of May 1, 1991 Dr. 

Touchie says: 
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“Examination:  I think he has two problems here.  First of all, he has tenderness 
over the AC joint on the left side and pain on adduction.  This is due to 
osteoarthritis of this joint.  Secondly, he has the old brachial plexis(sic) signs, 
which are well documented in the correspondence from Worker’s 
Compensation Board.  He has a full range of movement of the glenohumeral 
joint.  I can’t detect any major weakness in the left upper extremity.  He is 
tender around the cervical spine and the sub-occipital triangle.  There is minimal 
wasting around the shoulder itself. 

 
 X-Rays:  The AC joint shows the osteoarthritic changes. 
 
 Diagnosis:  Old mild brachial plexis(sic) injury with residual peripheral neuralgia 

and possible sympathetic dystrophy.  2.  Osteoarthritis of the left AC joint. 
 
 Recommendation:  I thinkt(sic) he most important assessment at this time for 

overall disability would be by Dr. Patrick Thompson at the Fredericton Pain 
Clinic.   I think this could be arranged and at the same time, the availability 

of excision of the lateral end of the clavicle might give him specific relief 

for the adduction movement and some of the discomfort directly related 

to the shoulder joint itself.  He seems pleased with both of these 

recommendations. I will make the referral to Dr. Patrick Thompson.  I 
wonder whether you could send Dr. Thompson Dr. Wheelock’s assessment, 
which I think would be very helpful.”  

 

       (Underlining and Bold Added) 
 

As may be seen from this report, it was Dr. Touchie who referred Mr. Goodwin to Dr. 

Thompson for what he describes as “the most important assessment at this time for 

overall disability”.  Dr. Touchie also raised the availability of the shoulder surgery.  This 

is addressed above in bold print.  There was no evidence to support the 

characterization in the Statement of Claim that it was “imperative” that Mr. Goodwin 

have this procedure. 

 

[144] Dr. Thompson examined Mr. Goodwin at the Fredericton Pain Clinic on June 

12, 1991 and concluded that he had a myofascial pain syndrome around the left 
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shoulder.  In expressing this conclusion and how it may produce symptoms common to 

a brachial plexus injury and/or pain at or near the AC joint, Dr. Thompson said: 

 “I think the important point here is that myofascial pain around the shoulder and 
the neck can mimic a number of other conditions.  In particular this condition 
can produce symptoms and signs suggestive of brachial plexus injury, even to 
the point of producing EMG changes.  It can produce pain around the deltoid 
muscle, suggestive of subdeltoid bursitis or bicipital tendonitis.  Indeed some of 
the pain over the AC joint may be referred pain from the periscapular muscles. 

 
 I think therefore the most important point of treatment in this patient would be to 

start treatment of the myofascial pain syndrome.  Once this has resolved it will 
be easier to ascertain if there is true brachial plexus neuropathy (as I suspect 
there probably is). 

 
 .     .     . 
 
 I am going to seek permission from WCB to carry out treatment directed 

initially at the myofascial pain syndrome.  In the meantime I have given him a 
prescription for Alprazolam .25 mg b.d. and Ibuprofen 400 mg q. 6 h.  I have 
given him a thorough explanation of how I believe the pain is being generated 
and why it has persisted.  He is going to need trigger point injections and further 
physiotherapy which I will arrange through Renova in Saint John.”  

 

This treatment with Dr. Thompson was authorized by WHSCC (June 25, 1991). 

 

[145] Dr. Thompson treated Mr. Goodwin through the summer and fall of 1991.  He 

also recommended physiotherapy and in this regard, he communicated with Ken 

Salmon, a physiotherapist.  Mr. Salmon recommended pool therapy and Dr. Thompson 

agreed that Mr. Salmon should proceed with this mode of treatment.  By September 

20, 1991 Dr. Thompson noted that Mr. Goodwin was showing improvement but also 

mentioned that he had not yet started the pool therapy with Mr. Salmon.  The delay in 

beginning physiotherapy is noted by Mr. Goodwin as further evidence of WHSCC’s 

slow response to his needs and its culpable conduct, especially in relation to his ongoing 
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battle relating to physiotherapy.  As Dr. Thompson did at other appointments, he 

“injected” Mr. Goodwin at his trigger points.  By December, Dr. Thompson discharged 

Mr. Goodwin.  In his discharge report of December 12, 1991 and addressed to the 

WHSCC, he said: 

 “You will note from my recent review that I have discharged Mr. Goodwin from 
the Pain Service.  He has shown a good deal of improvement.  He is not 100% 
better but I think could be considered for vocational rehabilitation. I think he 
does need an extensive period of restrengthening and I would be grateful if you 
would permit him to continue to attend the aquatic center under the care of Mr. 
Ken Salmon for the next 6 months.  I think this will be a great help to him and 
greatly increase his options.” 

 

       (Underlining Added) 
 

While Mr. Goodwin had been receiving physiotherapy treatment from Ken Salmon as 

had been requested by Dr. Thompson, Mr. Goodwin did not continue to receive 

another six months of physiotherapy as was suggested by Dr. Thompson on discharge. 

 

[146] In relation to the excision surgery raised by Dr. Touchie in his May 1991 letter, 

it appears that no action had been or would be taken by Mr. Goodwin, Dr. West, Dr. 

Touchie or anyone else.  While in this litigation Mr. Goodwin seeks to hold WHSCC 

accountable for the fact he did not have the procedure until 1997, it appears this option 

was not pursued by Mr. Goodwin because of the success that Dr. Thompson had in 

reducing Mr. Goodwin’s pain, at least in the short term.  At trial, Dr. West indicated 

that following Dr. Thompson’s treatment, he did not recommend the surgical option 

raised by Dr. Touchie.  When asked what follow-up was made on the surgical option, 

Dr. West stated that he felt the trigger point injections done by Dr. Thompson helped 
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the tightness in the joint, “So at that point, he seemed reasonably comfortable with that, 

so I would not, you  know, suggest operating it (sic) then”.  Also, when asked if, as Mr. 

Goodwin’s treating physician, he felt it was necessary to go to the next step and 

consider that surgery – he said “not at that point, no”. 

 

[147] Between the time that Mr. Goodwin was discharged from Dr. Thompson’s care 

in December 1991, until he was referred by Dr. West for physiotherapy and     x-rays 

in 1996, there was little medical evidence relative to Mr. Goodwin’s condition. Mr. 

Goodwin was involved in an automobile accident in 1995 and injured his back. Mr. 

Goodwin did not have physiotherapy during this time.  While Mr. Goodwin correctly 

points out that Dr. Thompson’s discharge report of December 12, 1991 requests a 

continuation of the hydrotherapy at the Aquatic Centre under Ken Salmon, this did not 

occur.  The evidence on the follow-up on this was vague and there was no appeal by 

Mr. Goodwin. 

 

[148] Also relevant to Mr. Goodwin’s assertion that WHSCC prevented or failed to 

act on Dr. Touchie’s recommendation for surgical intervention, is the testimony of both 

Dr. Barnhill and Dr. Keyes that the evidence of the need for the surgical procedure to 

remove the “spur” in 1991 was “soft”.  Comparatively, the medical evidence of Mr. 

Goodwin’s condition and the case that surgery would be beneficial, was stronger by late 

1996, after additional medical investigation and x-rays revealed further deterioration.  

This evidence was not disputed. 
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[149] While Mr. Goodwin is correct when he says that, even in 1996, WHSCC did 

not approve the surgery straight away, the rest of the facts regarding this undermine his 

assertion that this is another example of bad faith or an abuse of process.  The evidence 

of a connection between Mr. Goodwin’s workplace injury and the arthritis related 

cause of the spur (and the need for its excision) was not clearly established until 1996.  

The connection between the workplace injury and Mr. Goodwin’s shoulder pain was 

also an issue questioned by the Appeals Tribunal in 1997. 

 

[150] Both in 1991 and 1996 the medical reports referred to Mr. Goodwin’s 

shoulder issue as distinct from what Dr. Touchie described in his May 1, 1991 report as 

the “old mild brachial plexis(sic) injury”.  

 

[151] In 1996, Mr. Goodwin was experiencing increased pain.  Dr. West sent Mr. 

Goodwin for an x-ray of his left shoulder and clavicle.  The June 1996 report said: 

 “Left Shoulder and Clavicle (06/28/96) 
 
 There is marked AC joint arthropathy with inferior spurring.  There is mild 

superior subluxation of the humeral head in keeping with rotator cuff pathology.” 
  

Dr. West requisitioned for physiotherapy on July 23, 1996 and identified Mr. Goodwin 

as having pain in the left shoulder and AC joint.  Dr. West then referred Mr. Goodwin 

to Dr. Barnhill. 

 

[152] Like Dr. Touchie’s 1991 report, Dr. Barnhill’s November 19, 1996 report 

noted that this issue was not related to the brachial plexus injury.  He said: 
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 “I believe this gentlemans current symptoms are related to left AC joint 
osteoarthrosis.  He may have associated RC pathology.  His previous 

brachial plexus injury, in my opinion, is unrelated to his current 

symptoms.  I suggest a shoulder arthrogram to assess the RC.  I am also 
suggesting he have a distal clavicle excision on the left following the arthrogram. 
 If there is associated RC pathology it would be addressed at this surgery as 
well.” 

       (Underlining and Bold Added) 

Following Dr. Barnhill’s report, WHSCC advised Dr. Barnhill by letter of December 

17, 1996 that the surgery was not related to the workplace injury.  It said: 

“Thank you for your report on Mr. Murray Goodwin for information purposes. 
 As noted in your letter the proposed surgery is not related to Mr. Goodwin’s 
compensible injury therefore authorization for payment of surgery or subsequent 
treatment will not be authorized.” 

 

However, this position was reversed in January and on February 3, 1997 the procedure 

was performed.  At this point, I should also note that, WHSCC argued at trial that even 

if it had maintained its position that the surgery was not related to Mr. Goodwin’s 

workplace accident, that would not have prevented Dr. Barnhill from performing the 

surgery – he could have simply billed medical for it. 

 

[153] In his post procedure report Dr. Barnhill stated: 

 “This 57 y.o. gentleman is reporting early symptom relief after excision of a left 
distal clavicle.  His surgical findings included advanced post-traumatic OA in the 
AC joint.  In fact, there were large spurs projecting from the distal clavicle 
undoubtedly impinging the RC. 

 
 He is coming along nicely and I have discontinued the sling.  He has developed 

some reaction on the skin in the area of the tape.  I will see him again in 
followup(sic) in 6 weeks.   I expect this good recovery to continue.”  

 

By May 1, 1997, Dr. Barnhill reported to Dr. West that Mr. Goodwin had near full 
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range of motion in his shoulder and was reporting good pain relief. 

 

[154] Accordingly, while Mr. Goodwin argued that WHSCC was the cause of his not 

receiving the procedure contemplated by Dr. Touchie in his 1991 report until six years 

later in 1997, the evidence at trial does not support this assertion. 

 

E. The Second Appeal (March 1996 – September 1997) 

 

[155] In March 1996 Mr. Goodwin filed an appeal based on new evidence.  The 

initial hearing took place on April 23, 1996. 

 

[156] In an interim decision dated November 28, 1996, the Appeals Panel, after an 

extensive review of the evidence (including the medical evidence already outlined above 

in these reasons), made various findings as to Mr. Goodwin’s capacity to work but also 

it requested additional information before it would continue its deliberations.  The 

Appeals Panel acknowledged the earlier finding that Mr. Goodwin could not return to 

his pre-accident employment and that he had a functional limitation and his endurance 

was poor.  And, while the Appeals Panel required more information regarding an 

assessment of Mr. Goodwin’s ability to perform the duties of a shipper/receiver, the 

Appeals Panel also stated that it had “found no indication that” Mr. Goodwin “could not 

pursue some form of gainful employment”.  It said: 

 “In its review of the available information, medical, work capacity evaluations 
and other, the Appeals Panel has found no indication that the appellant 

could not pursue some form of gainful employment, as long as the 
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employment respected his physical condition or limitations and 

endurance level.” 
       (Underlining and Bold Added) 

The Appeals Panel then went on to address the additional information that it required in 

order to better assess the issue raised on appeal – whether the determination that Mr. 

Goodwin could perform the duties of a shipper/receiver ought to be set aside.  It said: 

 “The Appeals Panel is, therefore, requesting that the appellant be the subject of 
a work assessment using the occupation of shipper/receiver as the base from 
which to make that assessment.  The Appeals Panel is requesting that the result 
of this assessment be compared with the result of the two previous assessments 
in 1987 and 1990, in order to determine any changes in the appellant’s 
functional limitations or capacity.  The Appeals Panel is also requesting an 
opinion from the occupational therapist who will perform the work assessment 
as to whether the appellant can pursue the occupation of shipper/receiver on a 
full-time basis or a part-time basis. 

 
 If the occupational therapist concludes that the appellant can pursue the 

occupation of shipper/receiver on a part-time basis only or if he cannot pursue 
such an occupation at all, then the Appeals Panel would appreciate a 

review of the information by a rehabilitation specialist in order to 

determine the types of occupation that the appellant could pursue and 

which would respect his limitations and physical condition.  The 
rehabilitation specialist should clearly identify the type of occupation that can be 
pursued, the job description of such occupations, the salary level that is 
applicable and the physical requirements to perform such occupations.  This 
information should then be submitted to the Appeals Tribunal in order for it to 
determine whether the appellant has, in fact, been in a loss of earnings situation 
greater than what has been provided to him through long term disability 
benefits.”                                                                                     

       (Underlining and Bold Added) 
 

The Appeals Panel, having already found that there was no indication that Mr. Goodwin 

was unable to “pursue some form of gainful employment, as long as the employment 

respected his physical condition or limitations and endurance level”, wanted information 

on what type of employment Mr. Goodwin could pursue if it was determined that he 

could not perform the duties of a shipper/receiver (or could only do so on a part-time 
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basis).  From a purely earnings loss perspective, there would be no change in Mr. 

Goodwin’s entitlement to workers’ compensation long term disability benefits if it was 

determined that he could perform the duties of a job that paid the equivalent of a 

shipper/receiver (that is, the amount of $460.00 per week, as determined in 1989). 

 

[157] Following this interim decision of the Appeals Tribunal, as noted above, in 

February 1997, Mr. Goodwin had the surgical procedure performed by Dr. Barnhill. 

This was 10 years after his fall on the tug and Mr. Goodwin was at this time 57 years 

old.  Following this surgery, the work assessments requested by the Appeals Panel 

were undertaken in relation to both the positions of shipper/receiver and 

Commissionaire.  While Mr. Goodwin’s limitations following surgery prevented the 

work assessment of shipper/receiver from being completed, the occupational therapist 

reviewed the previous assessments and concluded Mr. Goodwin would not have been 

able to fulfill the role of shipper/receiver either on a full or part-time basis.  Also, the 

occupational therapist concluded that Mr. Goodwin could perform the duties of a 

Commissionaire. 

 

[158] Following the receipt of the requested information, the Appeals Panel 

reconvened at the request of Mr. Goodwin (on June 10, 1997) for further submissions. 

 In addition to having before it the information that it had requested respecting a work 

assessment of Mr. Goodwin, the Appeals Panel also had, as new information, since its 

previous hearing in April 1996, two reports from Dr. Barnhill.  The first report, dated 

November 19, 1996 stated: 
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 “His radiographs show advanced destruction of the left AC joint. 
 
 I believe this gentlemans current symptoms are related to left AC joint 

osteoarthrosis.  He may have associated RC pathology.  His previous brachial 
plexus injury, in my opinion, is unrelated to his current symptoms.  I suggest a 
shoulder arthrogram to assess the RC.  I am also suggesting he have a distal 
clavicle excision on the left following the arthrogram.  If there is associated RC 
pathology it would be addressed at this surgery as well.”                                   
                                                                            

           (Underlining Added) 

The second, following the procedure and dated February 20, 1997, stated: 

 “This 57 y.o. gentleman is reporting early symptom relief after excision of a left 
distal clavicle.  His surgical findings included advanced post-traumatic OA in the 
AC joint.  In fact, there were large spurs projecting from the distal clavicle 
undoubtedly impinging the RC.” 

           (Underlining Added) 
 
  
Subsequent to the June 10, 1997 hearing and as a follow-up to Mr. Goodwin’s 

submissions at the hearing, his counsel provided the Appeals Panel with information 

showing that Mr. Goodwin’s left shoulder had been identified as problematic in 

WHSCC documents as early as the fall of 1987.  It seems this was related to the issue 

of whether the left shoulder was related to the workplace accident.  In its decision, the 

Appeals Panel noted that WHSCC “had accepted that the requirement for this surgery 

was related to the appellant’s work related accident”. 

 

[159] The Appeals Panel final decision is dated September 24, 1997.  It summarized 

Mr. Goodwin’s submissions to the Appeals Panel as follows: 

 “ –   the appellant submits that he is not, at this stage, capable of 

returning to work.  His goal is to return to work and he would want to meet 
with someone who could assist him in this endeavor. 
 
–   it is submitted that the appellant should not be deemed at this time as 
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he is under active medical treatment and that indeed, deeming should not 
occur until a plan for a return to work has been established and pursued. 

 
–  it is submitted that technically it would not be proper for the Appeals 

Panel to substitute the deeming of shipper/receiver with another 

deeming. 
 

–  the appellant is seeking a reversal of the deeming decision and retroactive 
benefits until his condition allows him to return to some form of gainful 

employment.” 
       (Underlining and Bold Added) 

As noted, Mr. Goodwin argued that if the Appeals Panel concluded that Mr. Goodwin 

should not have been deemed shipper/receiver, the Appeals Panel could not or should 

not determine the issue of whether Mr. Goodwin could or should have been deemed 

capable of doing a different job.  Mr. Goodwin’s counsel argued that the issue of 

whether he could be deemed for a different job did not arise in Mr. Goodwin’s appeal. 

 It was also Mr. Goodwin’s position that at that time, he was unable to work.  As noted 

below, the Appeals Panel accepted that Mr. Goodwin was not able to work and that 

“with the proper treatment” he “may recover to a point where a rehabilitation plan could 

be developed”. 

 

[160] In allowing Mr. Goodwin’s appeal the Appeals Board said: 

 “However, based on its review of the available information, the Appeals Panel 
has reached a different conclusion.  Based mainly on reports submitted by Dr. 
Wheelock, Dr. Touchie, Dr. Thompson, and Dr. Barnhill, the Appeals Panel is 
of the view that following his accident of January 25, 1987, the appellant 
suffered difficulties to his left shoulder, which was very painful and restricted his 
ability to pursue gainful employment.  In fact, the Appeals Panel understands 
that improvements in the appellant’s condition depended on treatment as 
recommended by Dr. Thompson and surgery as recommended by Dr. Touchie 
and Dr. Barnhill.  In the absence of such treatment and surgery, the 

Appeals Panel is not convinced that the appellant could have returned to 

gainful employment. 
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 The Appeals Panel is therefore of the opinion that the appellant’s condition did 

not allow him to effectively pursue gainful employment at the time he was so 
deemed by the Commission.  However, given that he has now been the 

subject of a surgery relative to his condition, the Appeals Panel is of the 

view that with proper treatment the appellant may recover to a point 

where a rehabilitation plan could be developed.  Consistent with such a 
plan, the appellant may recover sufficiently from his difficulties and to a point 
when, in the not too distant future, he will be able to return to some form of 
gainful employment.” 

           (Underlining Added) 
 
The Appeals Panel concluded with the request that: 

“c) a rehabilitation plan be developed, aimed at assisting the appellant in 
returning to the labor force once his condition permits such a 

return.”                                                                                               
                        (Underlining Added) 

 

[161] As a consequence of the appeal, Mr. Goodwin’s loss of earnings benefits were 

recalculated to reflect the finding that Mr. Goodwin’s condition did not permit him to be 

gainfully employed – retroactive to the date he was deemed capable of working as a 

shipper/receiver.  Within a week of the decision, WHSCC determined that the net 

amount owed to him was $86,666.63 and paid this amount.  There was no interest paid 

on this amount.  It also assessed his ongoing disability benefit as $1,217.52 per month.  

This amount reflected a reduction because he was also receiving CPP disability benefits. 

 

 
 
F. Demand For Compensation Following The Second Appeal               (October 

1997 – January 1998) 
 
 

[162] Despite the success of his appeal, the decision did not put to rest Mr. 
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Goodwin’s dissatisfaction with his treatment by WHSCC.  Approximately one month 

after receiving the decision of the Appeals Tribunal, Mr. Goodwin sent a letter to Tom 

Calkin, President and CEO of WHSCC dated October 29, 1997 (and copied to the 

Minister of Labour) requesting a number of things, including compensation for suffering 

and lost opportunities.  The letter states: 

 “The past eleven years have been a nightmare and most difficult for me., I am 
sure you can understand, I have lost a wife, family, home and vehicles due to 
this tragedy. 

 
I request you present to Board Members concerned, the following: 

 
(1).  Wanda Cross should NOT be involved in my case or have any access to 
my file or documents.  This request is valid due to bad decision making process 
she has awarded my file. 
 
(2).  That all medical and physiotherapy related to my accident of Jan 25, 1987 
be awarded immediately on request by my family doctor. (Dr. west(sic)). 
 
(3).  That a monetary amount, that is reasonable in relation to eleven years of 
suffering and lost opportunities which have been experienced by myself and my 
family, be awarded immediately. 
 
(4).  The Board was influenced by a technicality which my lawyers indicated in 
their findings.  Of course this indicated to me that professional help in my case 
was valid.  The cost I feel should be covered by the Board.  That amount is 
$5,465.00.  Please forward this amount in full as soon as possible. 
 
(5).  That the Board assign a reliable and competent Case Worker to my 
situation as soon as possible. 
Phone calls and requests have not been honoured by the Complex Case Unit at 
this time.  No direction has been forwarded from such Unit, In my experience, 
Leslie McColgan has been the most effective individual. 
 
The Labour Minister’s Office has requested that I contact your Office first in 
this matter. 
 
I am sure we can reach a fair settlement without the involvement of Press, 
Lawyers and other organizations that have shown interest in this case.”              
                                                                                                          

           (Underlining Added) 
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[163] Mr. Calkin responded but did not address the claim for compensation 

addressed in paragraph three of Mr. Goodwin’s letter.  Mr. Goodwin replied by letter 

dated November 17, 1997 stating: 

 “The compensation I am requesting in my letter of October 29, 1997 does not 
pertain to my injury.  It is in relation to the damages sustained and caused by 
different departments and personnel connected to the WHSCC who 
mishandled this case.”  

           (Underlining Added) 

This letter was also copied to the Minister of Labour and a meeting with him was 

requested. 

 

[164] In a subsequent letter addressed to the Honourable Roly McIntyre, Minister of 

Labour, dated January 23, 1998, Mr. Goodwin said the following regarding his desire 

to be compensated for his treatment at the hands of WHSCC: 

 “The whole of my working career has been severely damaged to a point where 
recovery is negative.  I am sure the WHSCC intentions are to deem me 
improperly in August 1998 when the POST OPERATION allotted time is over. 
 I will not rest or be denied justice in relation to my case.  I served my country 
to combat this type of IRONY.  I require the legal costs (receipts included), 
plus a substantial amount to replace funds lost in my damaged career.” 

       (Underlining Added – Except for “IRONY”) 
 

The letter to the Minister of Labour was referred to WHSCC for response. 

 

[165] These demands for compensation are similar to the damages claim now made 

by Mr. Goodwin in this proceeding and commenced in 2008.  There was no appeal of 

the decision of the Appeals Tribunal to the New Brunswick Court of Appeal nor were 
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there new appeals to the Appeals Tribunal based on new information, changed 

circumstances, etc. 

 

G. Post Second Appeal (October 1997 – 2004) 

 

[166] A week following the Appeals Tribunal decision, Claude Savoie advised Mr. 

Goodwin, by letter dated September 30, 1997, that he would be in touch regarding 

vocational rehabilitation.  Mr. Savoie and Mr. Goodwin never met for this purpose and 

Mr. Goodwin points to this lack of follow-up as another example of WHSCC’s failure 

to provide him with adequate rehabilitation assistance.  As was noted above, the 

Appeals Panel had accepted Mr. Goodwin’s submission that, at that time, he was not 

able to work. 

 

[167] By 1998 Mr. Goodwin is 58 years of age and, while he had a fairly good 

recovery, with less pain in the shoulder following the surgery performed by Dr. Barnhill 

in February 1997, his pain again increased through 1998 and ultimately, twelve months 

later, in January 1999, Dr. Wheelock would perform surgery to his neck. 

 

[168] This period of time is also important to Mr. Goodwin’s assertion that he was, in 

bad faith, denied physiotherapy.  In 2005, WHSCC terminated an arrangement for 

physiotherapy that began in October 2002.  The background to the 2002 arrangement 

begins during this period of Mr. Goodwin’s treatment. 
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[169] In August 1997 Mr. Goodwin was receiving physiotherapy.  This was a 

continuation of a series of treatments that began before his February 1997 shoulder 

surgery by Dr. Barnhill.  This physiotherapy occurred at the Saint John Sports Medicine 

Clinic and like the physiotherapy provided during Dr. Thompson’s treatment in the fall 

of 1991, it was provided by Ken Salmon. 

 

[170] Physiotherapy, approved and paid for by WHSCC, did not occur automatically 

whenever one of Mr. Goodwin’s treating physicians prescribed it.  Before payment 

would be authorized, the physiotherapy would need to be approved by WHSCC.  It is 

alleged by Mr. Goodwin that throughout his involvement with WHSCC, it has 

frequently and unreasonably withheld its approval of physiotherapy recommended by 

the medical professionals treating him and when it did give its approval, it did so slowly. 

 Until 2002, Mr. Goodwin did not have approval for physiotherapy that may be 

described as being for an extended period of time.  The practice of WHSCC, at least in 

relation to Mr. Goodwin in the years before 2002, was to approve physiotherapy for a 

limited number of treatments. 

 

[171] In July 1997 WHSCC advised Mr. Salmon that physiotherapy was approved 

for a further 15 sessions.  In August 1997, he was approved for five further sessions “to 

establish instruction in a self-administered home physiotherapy program”.  In response 

to the suggestion that Mr. Salmon should work with Mr. Goodwin to establish a home 

physiotherapy program, Mr. Salmon did so and he recommended a “home cervical 

traction unit” and that WHSCC consider a membership for Mr. Goodwin at the Aquatic 
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Centre.  WHSCC approved payment for the home traction unit, conditional on Dr. 

West agreeing with the recommendation (which he did), but did not approve the 

purchase of an Aquatic Centre membership. 

 

[172] In any event, the course of physiotherapy treatments that Mr. Salmon had been 

providing until August 1997 stopped because WHSCC felt a “self-administered home 

physiotherapy program” would be adequate. 

 

[173] In September 1997 Dr. Bailey requested that Mr. Goodwin receive more 

physiotherapy.  In response, WHSCC referred Mr. Goodwin to the Workers’ 

Rehabilitation Centre for a second opinion regarding the need for a resumption of 

physiotherapy.  Given the issues that later arose in 2002 and 2005 with Mr. Goodwin’s 

need for physiotherapy and the objectives for that physiotherapy, it is interesting to note 

the recommendation contained in the report written by Danielle B. Hey of the Workers’ 

Rehabilitation Centre and dated January 8, 1998.  This report notes the use of 

physiotherapy for “maintenance for temporary symptom relief”.  It says: 

 “Recommendations: 

 Clinically, he appears to have a disc pathology of the cervical spine.  The focus 
of physiotherapy to date has addressed the shoulder more than the neck 
problem.  The physiotherapy he has received in 1997 seemed to be 
maintenance for temporary symptom relief.  Although his condition is chronic, 
the signs and symptoms have changed over time.  Because manual therapy has 
not been tried on his neck, this kind of approach can often give a more 
permanent effect.  As he is awaiting a MRI Scan appointment for his neck, 
surgery may be indicated depending on the results.  I believe it to be worthwhile 
trying physiotherapy treatments with a therapist who has a special expertise in 
manual therapy skills for treatment of his cervical spine.” 

        (Underlining Added) 
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Also, the observation in this report, that Mr. Goodwin had a “disc pathology of the 

cervical spine” was somewhat prophetic since it would not be long before Dr. 

Wheelock would diagnose the need for and perform surgery on Mr. Goodwin’s 

cervical spine.  Following this report, Mr. Goodwin was referred to the Workers’ 

Rehabilitation Centre for physiotherapy treatment.  This was provided by John Brown, 

a physiotherapist. 

 

[174] In early 1998 there was an incident that I will briefly address because it was 

addressed at trial by both parties.  In March, Mr. Goodwin was receiving treatment at 

the Workers’ Rehabilitation Centre from John Brown.  At trial, Mr. Goodwin spoke 

quite favourably of his experience with Mr. Brown, however, he did give evidence in 

relation to his receiving acupuncture from Mr. Brown that was not so positive.  It was 

argued by WHSCC that Mr. Goodwin embellished his evidence by suggesting that as a 

result of the procedure going wrong, he had to be rushed to the emergency room.  

During the acupuncture, Mr. Goodwin had fainting-like symptoms and he was taken to 

the health services department at the Workers’ Rehabilitation Centre where, after 

resting for half an hour, he was given a sandwich and juice and then left.  Mr. Brown 

testified that he had not had this reaction from a patient before.  Although I 

acknowledge that after Mr. Goodwin’s cross-examination, the circumstances were less 

dramatic than otherwise appeared to be the case, I do not take from this that Mr. 

Goodwin was seeking to mislead the Court. 

 

[175] The absence in physiotherapy between August 1997 and February 1998, 
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despite the referral of Dr. Bailey, is argued by Mr. Goodwin to be another example of 

WHSCC failing to respond appropriately to his medical needs or at best, doing so 

slowly.  In a letter to Mr. Goodwin dated March 9, 1998 to address this delay, Kate 

Abblitt, the Director of the Complex Case Unit said: 

 “I have reviewed the file in reference to your complaints with respect to the lack 
of response in regards to treatment requests. 

 
 I understand that the request for physio made by Dr. Bailey in September 1997 

was questioned by the Commission because Dr. Bailey was under the 
impression that you had not had physiotherapy since 1989.  This was an error 
on his part, our records show that between January and August of 1997 you 
had received 69 therapy sessions.  This far exceeds the normal treatment course 
and was beyond the point where further improvement could be expected.  Dr. 
Bailey has been asked to specify his expectations in regard to physio but we 
have yet to receive a response from him.  Nevertheless you were brought into 
the Centre for a consultation with a physiotherapist to get another opinion.  As a 
result of that consultation the decision to discontinue physio has been 
maintained.  However you have been offered a course of massage therapy to 
see if this gives relief.  The requested home cervical traction unit was ordered 
December 16, 1997 and dispatched to you as soon as it arrived January 22, 
1998. 

 
 The course followed, while it involved some rather lengthy delays, does appear 

to have addressed your treatment needs though not quite in the way you 
yourself prescribed.  I sincerely hope that these new initiatives will be helpful to 
you.” 

               
 

[176] In May 1998, Mr. Goodwin had an x-ray of his shoulder and an MRI.  The 

MRI showed a mild spondylitic bar at C5-6.  Mr. Goodwin was seen by Dr. West and 

Dr. Bailey and was then referred to Dr. Wheelock who recommended that he have 

surgery.  In his reporting letter dated November 3, 1998, after noting that he had not 

seen Mr. Goodwin for “probably ten years”, Dr. Wheelock concluded: 

 “I think this man may have C6 radiculopathy although I think he has it in the 
context of a larger injury including the brachial plexus involvement.  Thus I do 
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not know if an anterior disc and fusion is going to provide all of the relief he 
hopes for.  I suspect it may give him some relief and after discussing it with him I 
recommend it to him.  We are going to arrange the anterior cervical disc and 
fusion.  There will probably be a delay until the early part of next year.  We will 
do him as a DOSA patient and bring him back for a discussion a couple of 
weeks before.  He knows that there is a small risk of spinal cord injury and he 
can work that out.  At this point he has asked me to proceed with the 
arrangements for surgery.” 

                    
 

The surgery was performed in January of 1999 and in his report to Dr. West in August 

1999, Dr. Wheelock noted that the operation gave Mr. Goodwin good pain relief. 

 

[177] By November 1999, Mr. Goodwin was referred back to Dr. Bailey because of 

a tremor in his hands.  It was determined to be a benign essential tremor and no 

particular treatment was prescribed.  Dr. Wheelock came to the same conclusion as Dr. 

Bailey; as did Dr. Sandy MacDougall who reported that in his opinion the tremor was 

not related to Mr. Goodwin’s previous injuries. 

 

[178] Given that a few years later, in 2002, Mr. Goodwin would be provided with a 

membership at the Aquatic Centre (a request that was initially denied by WHSCC in 

September 1997, following the recommendation by Ken Salmon), it is interesting to 

note Dr. Wheelock’s observation regarding physiotherapy and the Aquatic Centre in his 

January 6, 2000 report.  He said: 

 “I saw Murray Goodwin at your request on December 22.  I have Peter’s note 
for which I thank you.  Mr. Goodwin is not having any problems with the pain in 
his arm or neck as you know.  He is still undergoing physiotherapy at the 
Worker’s Board.  I would have thought that he could fairly soon stop that and 
restart his pool work at the Aquatic Centre.  He finds that very rewarding, 
obviously improving the stretching and knotty feels in the back of his left 
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scapula.  I think I will leave it to the physiotherapist but I would suggest that 
when both the physiotherapist and Mr. Goodwin feel that it has reached its 
plateau, then he should be allowed to return to the pool, doing his work on his 
own.” 

                    
 

[179] Throughout 2000, Mr. Goodwin made various requests for assistance.  He 

requested that WHSCC pay for medication to address a rash he claims he developed 

while in one of the pools at the Workers’ Rehabilitation Centre.  This cost was 

reimbursed and then for a number of years it was not reimbursed; until it was again 

covered – as stated by Mr. Goodwin – once his new lawyer, Mr. Mockler, had been 

retained.  Mr. Goodwin also requested that WHSCC purchase a ride on lawnmower 

after his daughter was no longer able to help with his lawns.  This was not approved. 

 

[180] Also in 2000, WHSCC arranged for an occupational therapist to see Mr. 

Goodwin in his home to make recommendations as to the kind of “care allowance” that 

might be available to him.  While the assessment was done in August 2000, the results 

were reported to Mr. Goodwin in January of 2001.  The report recommended 

assistance of 2 - 3 hours twice a week.  WHSCC approved an allowance of $119.66 

per month to fund this assistance.  Also, grab bars for the bathroom were 

recommended and approved.  As with WHSCC’s refusal to fund the cream for the rash 

(until six or seven years later), Mr. Goodwin argues that the slow and limited support 

provided by WHSCC in respect of his needs at home is illustrative of WHSCC not 

meeting his needs.  He submits this is part of a culture at WHSCC that is focused on 

saving money and not on providing care for the injured worker. 
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[181] In July 2001, Mr. Goodwin was discharged from physiotherapy at the 

Workers’ Rehabilitation Centre.  The treating physiotherapist, John Brown, testified at 

trial.  His report, dated August 23, 2001, states: 

 “Mr. Murray Goodwin reports good temporary relief with treatment at the 
WRC.  Improvement is noted in pain level and functional ability as well as the 
decreased amount of tremor in the left upper extremity, post-treatment. 

 
 .     .     . 
 
 Mr. Murray Goodwin has a long history of physiotherapy treatments both within 

the City of Saint John and here at the Workers’ Rehab Centre.  Following 
treatment here, a cervical hypermobility was discovered which eventually was 
surgically treated by a fusion.  Post-fusion, Mr. Goodwin reports substantial 
decrease in pain but there is some residual stiffness and tightness as well as a 
tremor which he notes in his left upper extremity.  Treatment at the WRC has 
been on a maintenance basis one time per week.  Treatment here at the WRC 
has consisted of hydrotherapy followed by high voltage direct current and 
manual mobilizations using the upper limb tension test with the ulnar bias as a 
form of treatment. 

 Mr. Goodwin has been given a series of home exercise programs which have 
been reviewed by this therapist and are well understood by Mr. Goodwin. 

 Mr. Goodwin is discharged from treatment here at the WRC in order to 
participate in a more aggressive hydrotherapy program at the Canada Games 
Aquatic Centre.” 

           (Underlining Added) 
 

As contemplated by Mr. Brown in his report, Mr. Goodwin was referred again to Mr. 

Salmon of the Saint John Sports Medicine Clinic and the Aquatic Centre. 

 

[182] Following treatment by Mr. Salmon for over one year, Michel Daigle advised 

Mr. Salmon, by letter dated September 10, 2002, that WHSCC was reluctant to 

approve additional physiotherapy without the identification of “very specific functional 

goals”.  Mr. Daigle testified that 137 treatments over such a period of time was 
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exceptional.  His letter stated: 

 “It appears that with at least the last four (4) physiotherapy progress report 
from May 13th, 2002 to August 16th, 2002, including the fact that Mr. Goodwin 
has received (137+) treatments since July 19th, 2001, we need to address the 
situation. 

 
 I have discussed the situation with a physiotherapist consultant at the Workers’ 

Rehabilitation Centre and she has suggested that perhaps a home traction unit 
could provide symptom control and a home exercise program as a pain control 
strategy.  Otherwise, we will require very specific functional goals that you 
believe Mr. Goodwin could reach before we consider extending any further 
benefits beyond September 30th, 2002.” 

 

 

[183] In response, Mr. Salmon said, by letter dated September 30, 2002: 

 “Thank you for your letter concerning Mr. Goodwin’s benefits.  We have tried 
traction in the past with poor results as also he has found a home exercise 
program will not control his pain s/s sufficiently.  We have been providing Mr. 
Goodwin with treatment that assists him with controlling his pain s/s and allows 
him to do his ADL much more easily.  This would be the only functional type 
goal that Rx would assist with.”             

        (Underlining Added) 
 
“ADL” means “activities of daily living” and “Rx” means “treatment”. 
 

 
 
[184] Following this exchange, Mr. Daigle discussed with Mr. Goodwin the possibility 

of WHSCC purchasing a membership for him at the Aquatic Centre and funding 

physiotherapy with Mr. Salmon, as necessary.  Mr. Daigle testified at trial in relation to 

a broad range of issues, including the arrangement he made with Mr. Goodwin, 

respecting physiotherapy.  Mr. Daigle’s evidence regarding the arrangement was 

consistent with the letter he wrote to Ken Salmon, dated October 21, 2002, which 

states: 

 “First and foremost, thank you for responding to our September 10th, 2002 
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letter requesting additional information with respect to ongoing physiotherapy 
treatments and the functional goals that we could possibly address. 
 
I have since received a request from his family physician, Dr. Daniel Scott, 
explaining the value of continuing with physical therapy to “maintain his level of 
function and pain control”, which in my opinion, also maintains a level of self- 
independence. 

 
 I have discussed the needs of Mr. Goodwin several times over the last little 

while so as to ascertain that these are being met and that effectively, we are 
being cost efficient in providing him with the maximum possible.  We came to an 
agreement that it would be best suited that he obtained an all-inclusive 
membership at the Saint John Aquatic Centre to enable him the ability to use the 
facility as often as deemed required.  In fact, this will allow him the ability to 
come and go as he pleases, use the equipment such as the hot tub, sauna, pool 
and exercise equipment and if need be, consult with their Fitness Supervisor. 

 
 I have made arrangements with the Aquatic Centre already so Mr. Goodwin 

can begin his membership immediately. 
 
 In addition, he claims that periodically, he will still need the odd physiotherapy 

treatment and has offered to simply contact you on a PRN basis versus setting 
up appointments.   I especially like this approach and this way; he can also 
discuss his hydrotherapy pool exercise treatments with the physiotherapist so as 
to ascertain that they meet his needs, not overdoing it. 

 
 With this being said, we are authorizing physiotherapy treatments for Mr. 

Goodwin, in conjunction with pool membership.  Please continue to provide us 
with progress following treatments.” 

           (Underlining Added) 
 

This letter was copied to Mr. Goodwin and Dr. Scott.  “PRN” was explained as 

“patient required necessary”.  I believe it is short for “pro re nata” which may be loosely 

translated as “as needed”.  Mr. Goodwin also testified that the letter accurately 

described his discussions with Mr. Daigle. 

 

[185] Following this, Mr. Goodwin made use of the Aquatic Centre and the 

physiotherapy services of Mr. Salmon.  As the letter indicates and as is consistent with 
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his evidence at trial, Mr. Daigle contemplated that Mr. Goodwin would require the “odd 

physiotherapy treatment”.  As it turned out, Mr. Goodwin had physiotherapy, on 

average, twice a week.  Mr. Goodwin testified that he did not know what “PRN” 

meant.  Also at trial, Mr. Goodwin described this arrangement as “second to none”. 

 

[186] This arrangement continued without significant change from October 2002 until 

June 2005 (except when Mr. Goodwin was out of the country during the winter 

months), at which time Mr. Goodwin was advised that funding for physiotherapy was 

being terminated and the annual membership to the Aquatic Centre would not be 

renewed (once it expired in October 2005).  The termination of this arrangement will be 

addressed further below. 

 

H. Disability Income Ends at 65 and Termination of Physiotherapy and 
Membership at Aquatic Centre (2005 - Present) 

 

[187] In January 2005, 18 years after his accident, Mr. Goodwin turned 65 and his 

workers’ compensation monthly disability income ceased.  His final monthly benefit of 

($1,519.01) was paid in late January.  Mr. Goodwin’s entitlement to medical benefits 

continued (this was all explained to Mr. Goodwin in a letter from Ms. Peebles dated, 

January 4, 2005). 

 

[188] Shortly thereafter, Mr. Goodwin was also advised that as a consequence of 

reaching 65 he was entitled to an annuity of $14,527.99 – being five percent of the 
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aggregate of his workers’ compensation loss of earnings (disability) benefits (Ouellet 

letter, February 25, 2005). 

 

[189] Between January and April 2005 Mr. Goodwin was in the southern United 

States.  Following his return, he sent Douglas Stanley, the Chair of WHSCC, a letter 

dated April 4, 2005 which provides: 

 
 “Mr. Douglas Stanley 
 Workplace Health, Safety and 
 Compensation Commission 
 P.O. Box 160 
 Saint John, NB E2L 3X9 
 
 Subject: Final settlement of claim 

 

 References: 
 A.    Peebles letter January 4, 2005 
 B. Ouellet letter February 25, 2005 
 C. Labour minutes letter January 23, 1993 
 D. Lawyers letter April 23, 1993 
 E. Claude Savoie letter September 30, 1997 
 F. Decision number 960162 November 28, 1996 
 
 Mr. Stanley, we will get straight to the point, Ref. (A) and (B) do not reflect the 

amount to settle my claim. 
 
 Many calls to case workers and department heads to assist me in relation to the 

workforce proved negative.  Mr. Savoie’s letter, Ref. (E), was the last effort 
made by those responsible.  No one has ever approached me or indicated that 
alternative action was being considered, not one of my requests to be heard has 
been accepted. 

 
 The information in the lawyer’s letter Ref. (D), is still evident today, 

caseworkers and department heads continue to ignore the WCA and make 
adjustments without consulting or considering those affected by such practices.  
The appeals board decision is final, that works both ways. 

 
 My working career has been completely ruined, due to inconsiderate attitudes 

and actions by WHSCC staff. 
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 Medical treatment, recommendations and suggestions by doctors have been 

completely ignored or disregarded by WHSCC staff.  Reference Dr. Touchie 
and Dr. Thompson’s decision number 960162. 

 
 I request a substantial and full final settlement be awarded to myself for subject 

atrocities. 
 
 The alternative: 
 I am, at this time, in counsel with legal authority.  They are willing to pursue 

court action. 
 
 The final decision is the board’s.  If I don’t hear from the WHSCC by May 

2005, I will assume legal action is necessary.  We have been to the news media 
before, I hope it is not necessary now. 

 
 Yours truly, 
 
 Murray Goodwin” 
                      (Underlining Added) 
 

Mr. Stanley responded to Mr. Goodwin by advising that his file had been reviewed and, 

absent new evidence, it was WHSCC’s position that the decisions made to date were 

within the “legislative authority” of the WHSCC. 

 

[190] Six weeks later, Mr. Goodwin received a letter from Omer Robichaud, 

Regional Director, Adjudication and Benefit Services dated June 15, 2005.  This letter 

advised that reimbursement for his physiotherapy was being discontinued as of June 30 

and that his Aquatic Centre membership would not be renewed upon the expiry of the 

current membership on October 22, 2005.  The letter also notified that Mr. Goodwin’s 

related travel expenses would not be approved once the membership expired.  Mr. 

Goodwin had been paid his travel expenses to attend physiotherapy appointments and 

the Aquatic Centre.  The reasons given for these decisions are set out in the letter, 
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which states: 

  “Refer to Claim Number 597902 

  
 This is to acknowledge receipt of recent physiotherapy reports from Saint John 

Sports Medicine Clinic dated April 15, 2005 and May 27, 2005 in which 
authorization for additional physiotherapy/hydrotherapy treatments were 
requested. 

 
 Our physiotherapy consultant and I have reviewed your claim file in relation to 

ongoing physiotherapy/hydrotherapy treatments, and the need for ongoing 
membership at the Canada Games Aquatic Centre.  As a result of this review, it 
has been determined that there is no medical evidence on file to support the 
provision of ongoing physiotherapy/hydrotherapy treatments nor is there 
evidence to support the need for ongoing Canada Games Aquatic Centre 
membership. 

 
 Although you have what is described as “chronic neck and shoulder pain” and 

there is evidence on file to indicate some loss of cervical range of motion, there 
is little evidence to indicate how your ability to function is compromised by this. 
 Furthermore, I have reviewed the previous decision October 21, 2002 
supported by the Regional Director to provide ongoing 
physiotherapy/hydrotherapy treatments, however, since that time there has been 
no indication that function has in any way improved by ongoing physiotherapy 
treatments or by maintaining a membership at the Aquatic Centre.  
Consequently, this is to advise that effective June 30, 2005 additional ongoing 
physiotherapy/hydrotherapy treatments are denied and requests to renew your 
Aquatic Centre membership and related travel expenses will no longer be 
approved once your current membership expires October 22, 2005. 

 
If this decision is not clear, please contact me at 1-506-738-4150 or toll free 1-
800-222-9775 and I will discuss it with you.  If you have new information that 
may affect this decision, please forward it to me and your claim will be re-
examined. 
 
Under our present legislation, any decisions rendered by the Commission can 
be appealed by you (worker) and by the employer.  An appeal must be 
submitted in writing, within one year from the date of this letter, and sent to the 
Appeals Tribunal, Attention:  Registrar, P.O. Box 160, Saint John, New 
Brunswick, E2L 3X9.  To obtain a pamphlet, How to Appeal, please contact 
our Enquiry Unit at 632-2200 or 1 800 222-9975.”                              

           (Underlining Added) 
  

[191] Mr. Goodwin argues that this decision and the process leading to it, is another 
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clear example of capricious decision making and the abusive manner in which he has 

been treated by WHSCC. 

 

[192] Mr. Goodwin initially suggested that Omer Robichaud, the Regional Director 

who signed the June 15th letter, may have been motivated by an old grudge against him; 

flowing from a disagreement that they had approximately 15 years before at a meeting in 

the early 1990’s.  Mr. Goodwin testified that, at this meeting, he asked questions that 

were embarrassing to Mr. Robichaud.  However, at trial, the undisputed evidence of 

Nancy Ouellet, a Long Term Disability Coordinator having some responsibility for Mr. 

Goodwin’s file at the time, was that she had done the review or assessment that led to 

her recommending to Mr. Robichaud that this decision be taken.  Also, after Mr. 

Robichaud accepted her recommendation, she stated that she wrote the letter for his 

signature.  There was no evidence to support Mr. Goodwin’s suspicion that this 

decision was fueled by any grudge on the part of Mr. Robichaud.  Also, there was no 

evidence to support the notion that it was influenced by Mr. Goodwin’s demand letter 

to Douglas Stanley of April 4, 2005 seeking a “Final settlement of claim”.  

 

[193] Notwithstanding these findings, of all of Mr. Goodwin’s specific assertions of 

wrongdoing in this litigation, the facts surrounding this decision by WHSCC presents the 

strongest evidence in support of Mr. Goodwin’s thesis that the best interests of an 

injured worker play second fiddle to WHSCC’s concerns over costs of care.  I have no 

doubt that WHSCC had the right and the responsibility to periodically review the 

appropriateness of its 2002 arrangement with Mr. Goodwin. However, the 
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circumstances give rise to a concern that WHSCC may have pursued the review with 

an instinctive or preconceived perception that because the arrangement was quite 

unique, its continuation was not justifiable and/or that the review did not have sufficient 

regard for the interests of Mr. Goodwin. 

 

[194] The difference between how WHSCC and Mr. Goodwin viewed the October 

2002 arrangement may have been a complicating factor in their having a dialogue. Mr. 

Goodwin’s position was that the letter from Mr. Daigle is akin to a contract to provide 

the services indefinitely.  On the other hand, WHSCC says that it had the obligation, at 

least annually, to assess the continuation of these benefits.  As noted above, while Mr. 

Daigle testified that this was a longer term arrangement, which he admitted on cross-

examination did not include a specified end date, he also testified that it would be 

reviewed annually. 

 

[195] This difference in understanding surfaced in 2003 when Kamini Bernard, Mr. 

Goodwin’s case manager, raised the issue of review/renewal with Mr. Goodwin.  As 

her event notes to Dr. Boak from October 17, 2003 indicate, Mr. Goodwin: 

“is very upset that I am asking questions re: membership at SJAC – he feels that 
letter sent last year basically approved him for these memberships ‘forever’ and 
that there should be no question”. 
 

Ms. Bernard asked Dr. Boak whether it would be better to make arrangements to 

modify Mr. Goodwin’s bath tub to permit him to have hydrotherapy at home.  In 

response, Dr. Boak noted that: 

 “Though of questionable benefit, log entry 136 and CMs letter to claimant 
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suggest approval for long term membership has been granted at R.D. level”. 
 

(that is, the Regional Director level).  Log entry 136 referred to by Dr. Boak was Kate 

Abblitt’s log entry of October 2, 2002 which states: 

 “Spoke with Murray and explained we will probably be paying for aquatic 
membership so he can continue with pool& hot tub exercise but that he does 
not need the constant physio attention.  He’s OK with this & will wait to hear 
from Michel.” 

 
The log entry of October 18, 2002 is Michel Daigle’s note of his conversation with Mr. 

Goodwin respecting the arrangement and is as follows: 

 “spoke with Murray, came to an amicable mutual agreement which will combine 
both Hydrotherapy exercise at the SJ Aquatic Centre and PRN physio 
treatment (High voltage).  More to follow on Monday, Oct.21st,2002 once the 
representative from the aquatic centre calls me back. Left message on her voice 
mail (Markie Leclair)” 

 
 

[196] A few months after her October 2003 inquiry, Ms. Bernard spoke to Mr. 

Salmon.  She noted in the event log on December 29, 2013 that: 

“Ken has indicated that there is no further functional improvement per se, but 
rather it helps him function in his daily living.   The major course of treatment is 
muscle simulation – something he can’t do at home.  Advised Ken that feel that 
we should do a trial discharge, if he has another “flare up” would need medical 
information and would approve sessions as per usual – can’t continue with 
maintenance forever.” 

 

The explanation Ms. Bernard received from Mr. Salmon is similar to what Mr. Salmon 

explained to Mr. Daigle in his September 30, 2002 reply to Mr. Daigle’s written inquiry 

of September 10.  This explanation was also the essence of Mr. Salmon’s evidence at 

trial regarding the expectation for functional improvement – it was to maintain function in 

his daily living. 
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[197] After noting Ken Salmon’s comments, Ms. Bernard then went on to again ask 

Dr. Boak if he sees any benefit of continued physiotherapy for maintenance and she 

suggested to him that Mr. Goodwin could “self manage” symptoms and for flare-ups, 

get a doctor’s referral for physiotherapy as required.  Dr. Boak simply referred Ms. 

Bernard to his earlier response to her previous question – that is, Mr. Goodwin had 

long term approval for physiotherapy at the Regional Director level.  Ms. Bernard’s 

suggestion did not go further. 

 

[198] Less than a year later, in October 2004, the annual membership at the Aquatic 

Centre again required renewal.  Ms. Ouellet testified that she authorized payment for the 

renewal.  The event notes at this time also show periodic payment for physiotherapy 

treatments.  Ms. Ouellet also testified that she asked for the number of physiotherapy 

appointments to date.  The event notes also show that in January 2005 Ms. Ouelett was 

asked by Carol Caissie if there was a date for Mr. Goodwin’s physiotherapy to stop.  

In response, Ms. Ouelett referred Ms. Caissie to the 2002 arrangement with Mr. 

Goodwin and advised that while physiotherapy had stopped for the winter months (Mr. 

Goodwin had gone south) they would likely continue on his return.  She also advised 

that physiotherapy would be reviewed at that time. 

 

[199] Ms. Ouellet testified that after Mr. Goodwin returned from his trip in April and 

recommenced his physiotherapy, she sought the opinion of a WHSCC physiotherapy 

consultant, Jacek Brachaniec, on the appropriateness of the arrangement.  Mr. 
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Brachaniec did not feel that the continuation of physiotherapy, as it had been provided, 

was justified.  His event notes of May 25, 2005 express this opinion as follows: 

 “There is little evidence to indicate how client’s function is compromised, nor 
that function is in any way improved by ongoing physiotherapy, or by 
maintaining a membership at the Aquatic Centre.  I would not deny that regular 
exercise, and certainly Hydrotherapy, is useful, and certainly encouraged.  I am 
also aware that the WHSCC does not usually approve “Gym” memberships for 
the purpose of maintenance, but rather for short-term periods to help claimants 
achieve a functional level, following which the responsibility for maintenance is 
transferred on to the claimant.  I would support the occasional physio treatment 
to treat flare-ups, but with the information available, I cannot support “Carte-
Blanche” Aquatic Centre membership, and physio treatments.  Jacek 
Brachaniec. PT Consultant.” 

         

 

Ms. Ouellet testified that after obtaining the opinion of Mr. Brachaniec, she concluded 

that the continuation of the arrangement was not warranted and on June 3, 2005 she 

recommended its termination to Omer Robichaud, the Regional Director.  After he 

accepted her recommendation, she drafted the letter of June 15, 2005 that was signed 

by Mr. Robichaud.  This letter was copied to Mr. Salmon and the Aquatic Centre. 

 

[200] Ms. Ouellet’s evidence was unequivocal that this decision was appropriate.  

She said that it was based on the advice of a WHSCC physiotherapist consultant.  

Since they had the monthly physiotherapy reports of Mr. Salmon, neither she nor Mr. 

Brachaniec needed to seek additional information or input from Mr. Salmon or Mr. 

Goodwin prior to making this decision.  Mr. Goodwin was receiving more 

physiotherapy than had been contemplated by the 2002 arrangement.  Additionally, she 

testified that, once she had decided there needed to be a change, she did not call Mr. 

Goodwin to discuss WHSCC’s concerns, give notice of the decision or explain the 
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decision. When asked why – Ms. Ouellet said that at WHSCC they do not have the 

time to call every claimant.   

 

[201] After initially learning of the decision, Mr. Goodwin expressed his displeasure in 

a letter to Mr. Robichaud.  He also advised that his lawyers would be picking up the 

issue.  However, he did not appeal the decision until almost a year later, in April 2006. 

 

[202] By July 20, Mr. Goodwin’s family doctor, Dr. Scott, prescribed a resumption 

of physiotherapy and membership at the Aquatic Centre.  Ms. Ouellet felt that this 

referral did not provide anything new and again consulted with Mr. Brachaniec.  She 

agreed that Mr. Goodwin could do exercises on his own and have physiotherapy when 

he had periods of flare-ups.  This was similar to the approach explored by Ms. Bernard 

in late 2003.  Ms. Ouellet decided that no action needed to be taken on Dr. Scott’s 

recommendation. 

 

[203] By August, Dr. Scott prescribed a cervical collar for Mr. Goodwin to use until 

the physiotherapy issue was sorted out.  Dr. Boak recommended funding for this. 

 

[204] On October 4, 2005 an occupational therapist conducted a Home Care and 

Independence Assessment at Mr. Goodwin’s home.  This assessment was unrelated to 

the discontinuation of physiotherapy.  The last such assessment occurred in August 

2000.  The purpose of this assessment was to gauge Mr. Goodwin’s then current ability 

to perform activities of daily living and make recommendations for additional assistance, 

20
15

 N
B

Q
B

 3
2 

(C
an

LI
I)

Volume VI - Page 366 of 530



 
 

 

 127 

if necessary.  Ms. Marla Scichilone, the occupational therapist, recommended home 

care assistance around the home of 4.5 – 5 hours per week.  She also recommended 

that Mr. Goodwin be supplied with such devices as a cervical pillow, grab bar, shower 

chair and long handled-reacher.  Finally, she also recommended that the continuation of 

physiotherapy be investigated.  Her report recommends: 

 “3.  Investigate the potential for the client to resume physiotherapy.  The client 
reported to writer that he has been experiencing increase pain since his 
discharge date and has been required to take 2x his usual medication to help 
alleviate his pain levels. 

 
 Note:  The client also indicated to writer that he would like to be 

considered for the installation of a whirlpool tub in his home as he finds it 
very beneficial to his pain management.” 

           (Underlining Added) 
 

Mr. Goodwin requested a copy of Ms. Scichilone assessment but Ms. Ouellet advised 

that they would not provide him with a copy until a decision had been made as to how 

WHSCC would respond to the assessment and recommendations.  The reason for this 

position (or approach) is unclear. 

 

[205] In early November 2005, Mr. Goodwin advised Ms. Nancy Ouellet that he 

slipped in the tub and again, requested physiotherapy.  Mr. Goodwin says the 

termination of his physiotherapy in June and the slow action on the occupational therapy 

recommendations, including the installation of the additional grab bar on his bathtub, 

contributed to this fall. 

 

[206] Following Ms. Scichilone’s report, Ms. Ouellet advised Dr. Boak that she did 
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not see a justification for recommencing physiotherapy but that she wanted his opinion.  

She also raised with Dr. Boak the devices that Ms. Scichilone had recommended for 

Mr. Goodwin.  Dr. Boak recommended funding for all of the items suggested by Ms. 

Scichilone (except the home whirlpool tub) but he suggested that she consult with Mr. 

Brachaniec regarding her physiotherapy question. 

 

[207] In December 2005, Ms. Ouellet asked Mr. Brachaniec if it would be 

appropriate to have an “AMPS” assessment of Mr. Goodwin in order to establish a 

baseline for his functional ability – so that it would be possible to objectively measure 

whether a resumption of physiotherapy actually produced a benefit for Mr. Goodwin.  

AMPS is short for “Assessment of Motor and Process Skills”.  Mr. Brachaniec agreed. 

 On December 9, 2005 Mr. Ouellet requested that the Workers’ Rehabilitation Centre 

arrange for the AMPS assessment to take place.  A letter to Mr. Goodwin dated 

December 9, 2005 advised that this had been done.  While this letter was sent to Mr. 

Goodwin, it was actually intended for Dr. Scott.  Also, it did not clearly explain what 

was intended in relation to the assessment.  In any event, unfortunately, this assessment 

was not done until April 2006.  Mr. Goodwin was in the southern United States from 

the beginning of January until April 2006.  Ms. Ouellet explained this was why it could 

not be done earlier. 

 

[208] It was noted at trial that Mr. Goodwin did not have physiotherapy treatment 

when he is away for a few months in the winter.  However, he does exercise. 
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[209] When Mr. Goodwin returned to New Brunswick, one of his initial acts in 

relation to WHSCC was to give notice, on April 4, 2006, that he was appealing the 

June 2005 decision to discontinue physiotherapy (and not renew his Aquatic Centre 

membership).  After Ms. Ouellet spoke to Mr. Goodwin and learned that he was back 

in New Brunswick, she directed the person who had previously attempted to do the 

AMPS assessment, to make a new attempt to contact Mr. Goodwin and complete the 

assessment. 

 

[210] The AMPS assessment was completed at Mr. Goodwin’s home on April 19, 

2006.  Following the receipt of the assessment report dated April 28, 2006, Ms. 

Ouellet sought the opinion of Mr. Brachaniec.  He said that with an objective 

measurement of Mr. Goodwin’s current condition, it was his recommendation that Mr. 

Goodwin begin a six month trial membership at the Aquatic Centre, with physiotherapy 

two times a week, and have another AMPS assessment at the end of the six months in 

order to see if Mr. Goodwin experiences an improvement.  Ms. Ouellet accepted this 

and advised Mr. Goodwin that both would begin immediately. Ms. Ouelett denied that 

this resumption of physiotherapy and a membership at the Aquatic Centre had anything 

to do with the appeal that Mr. Goodwin commenced earlier that month.  This is 

supported by the fact the decision to undertake the AMPS assessment was made in 

December 2005. 

 

[211] Later in May, Mr. Goodwin was advised that the devices Ms. Scichilone 

recommended in October 2005 had been approved. 
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[212] Mr. Goodwin requested that he be provided with a ride-on mower and a back 

brace.  WHSCC did not approve these items. 

 

[213] Notwithstanding the decision to provide Mr. Goodwin with physiotherapy on a 

six month trial basis, Mr. Goodwin continued with his appeal of the initial June 2005 

decision and he added to his appeal, the decision to authorize only a six month trial of 

physiotherapy.  His appeal was advanced with the assistance of a Workers’ Advocate. 

 

[214] In August 2006, Mr. Goodwin made an inquiry regarding reimbursement for 

meals when travelling from Sussex to Saint John for physiotherapy and he also 

requested a Safety Alert System that was recommended by his doctor.  Ms. Ouellet 

explained that the meal expense would not apply to Mr. Goodwin’s same day visits 

from Sussex to Saint John for physiotherapy appointments or to go to the Aquatic 

Centre.  Also, the request for an Alert System was denied. 

 

[215] In October of 2006, a second AMPS assessment was undertaken.  It showed 

an improvement in his condition.  At the same time, Dr. Barnhill reported, by letter 

dated October 11, 2006, that Mr. Goodwin was having difficulty and he supported Mr. 

Goodwin’s request for physiotherapy more than two times each week. 

 

[216] Following the AMPS assessment, Ms. Ouellet again sought the input of Mr. 

Brachaniec.  His WHSCC event notes make reference to the second AMPS 
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assessment and that Mr. Goodwin had achieved significant gains since the April 

assessment.  He recommended that Mr. Goodwin continue the current regime of 

physiotherapy two times a week and a membership at the Aquatic Centre for the next 

12 months, with a review at that time.  Ms. Ouellet acted on this recommendation. 

 

[217] Mr. Goodwin’s appeal regarding physiotherapy was heard on January 10, 

2007 and allowed by a decision of the Appeals Tribunal dated May 17, 2007.  

WHSCC notified Mr. Goodwin of the result, as follows: 

“This is in reference to a recent Appeal’s Tribunal decision regarding your 
membership to the Canada Games Centre and your physiotherapy treatments. 

 
As per this decision, the Commission is authorizing the following: 

 
(1)  An all-inclusive membership to the Aquatic Centre (effective May 
25, 2007 until May 25, 2008).  The requirement of this membership is 
to be reviewed annually based on objective medical evidence.  As per 
your file, your current membership is due to expire on November 15, 
2007.  It will be extended at that time to May 25, 2008 with a review at 
that time as indicated above. 
(2)  You are authorized effective immediately to receive 
physiotherapy/hydrotherapy treatments on a “PRN basis” for the same 
timeframe as the approved membership. 
(3)  Related travel expenses will be paid upon submission of receipts. 
(4)  You will be reimbursed for any expenses for past physiotherapy 
treatments and related travel expenses upon submission of receipts for 
the same. 

  
According to the Appeal’s decision, the medical aid authorized in your case 
(membership to the Aquatic Centre and related physiotherapy/hydrotherapy 
treatments) may or may not change based on the findings of the MRI should 
one be provided.  As per the Tribunal, a medical opinion will be obtained at that 
time to determine appropriate medical aid.” 
                                        
 

This arrangement has continued through to the time of trial. 
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[218] In June 2007, Mr. Goodwin requested that WHSCC institute a review of “A 

Recovery of Loss of Wages Benefits that I believe should have been paid to me, {but 

were not paid to me} during the last twenty (20) years”. 

 

[219] In September 2007, Mr. Goodwin appealed the 2006 decision to refuse his 

request for a personal alert system.  This appeal was heard on June 19, 2008 and by 

decision dated August 29, 2008 it was dismissed. 

 

[220] Also in September 2007, Mr. Goodwin wrote a letter to Doug Stanley with the 

subject line “WHSCC Investigation of Abuse and Fraud”.  In this letter he requested a 

full investigation and points out, in relation to the decision to terminate physiotherapy in 

June 2005, the difference of opinion he had with Omer Robichaud in the early 1990’s 

and also a phone conversation with Carol Veysey in which he suggested that she said 

his physiotherapy should never have been terminated.  He said she concluded “that Mr. 

Daigle’s authority Ref D (October 21, 2002 letter) should not have been altered”.  Mr. 

Stanley, president and CEO of WHSCC responded by stating that he was satisfied that 

the staff followed the legislation. 

 

[221] By September 2007, Carol Veysey, Director, Adjudication & Benefit Services, 

began to deal directly with Mr. Goodwin’s concerns and ultimately she became his main 

point of contact.  At the time of trial, she was still in regular contact with Mr. Goodwin.  

Ms. Veysey testified that, as Director, she does not routinely deal directly with any 

other injured workers.  Mr. Goodwin said that Ms. Veysey has been good to deal with 

20
15

 N
B

Q
B

 3
2 

(C
an

LI
I)

Volume VI - Page 372 of 530



 
 

 

 133 

and since she became involved he has not had any significant problems or issues with 

ongoing services. 

 

[222] In December 2007, Mr. Goodwin’s legal counsel in this proceeding advised 

WHSCC that it would be representing him and requested a copy of his file. The Notice 

of Action in this proceeding was filed on July 29, 2008.  From 2008 to the present Mr. 

Goodwin may be said to be satisfied with his relationship with Ms. Veysey, there have 

been no significant issues and what has occurred since then does not feature prominently 

in Mr. Goodwin’s assertions of wrongdoing in this litigation. 

 

I. Permanent Physical Impairment Assessment (P.P.I.) 

 

[223] In this litigation and at various times through the years, Mr. Goodwin has raised 

WHSCC’s failure to perform, until 1998, an initial Permanent Physical Impairment 

Assessment and pay him the appropriate lump sum amount.  Mr. Goodwin argues that 

this assessment ought to have been made long before 1998 – more than 11 years after 

his accident.  Mr. Goodwin also notes that the assessment was not undertaken until his 

lawyer wrote a letter in October 1997 and after he had won his appeal.  WHSCC 

could not offer an explanation for why the P.P.I. had not been performed until 1998 and 

does not dispute that it should have been undertaken earlier.  In addition to delay, Mr. 

Goodwin complains that the last P.P.I. miscalculated the amount due. 

 

[224] The results of the first assessment were reported to Mr. Goodwin by Claude 
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Savoie, Long Term Disability Coordinator, by letter dated July 8, 1998.  This letter 

explained what a P.P.I. award represents, as well as the basis for the award and the 

calculation of the amount payable to Mr. Goodwin.  It says: 

 “Any injured worker who sustained an industrial accident after January 1, 1982, 
and has a permanent physical impairment as a result of this accident, is entitled 
to receive a lump sum Loss of Opportunity Award in accordance with Section 
38.2(8) of the Workers’ Compensation Act. 

 
 This payment is determined by a Workplace Health, Safety and Compensation 

Commission physician, taking into consideration the medical information on file 
as supplied by your attending physician(s).  This evidence is then used to 
determine a rate of impairment, in accordance with the Regulations under the 
Act, which shall not be less than five hundred dollars ($500.00) and not more 
than the Maximum Annual Earnings for the year of the accident. 

 
 Your accident occurred in 1987 and the rate of your physical impairment is 

9.5% as determined by the Medical Advisor, a member of the Case 
Management Team.  The amount of your award is then calculated as follows: 

  
 9.5% x $31,900 = $3,030.50 
 
 A payment for this amount will be forwarded to you shortly.  This payment will 

not affect your entitlement to any further benefits to which you may be eligible to 
receive under the Workers’ Compensation Act.                   

        
   (Underlining Added) 

 

Mr. Goodwin does not dispute anything set out in Mr. Savoie’s letter, including the 

amount payable of $3,030.50. 

 

[225] In November 2000, following another assessment, Mr. Goodwin’s permanent 

physical impairment was increased from 9.5% to 24.5% – an increase of 15%.  

Accordingly, Mr. Goodwin was paid 15% of $31,900.00 (the maximum earnings for 

year 1987) that is, $4,785.00. 
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[226] In 2013 another P.P.I. assessment was undertaken.  In the report of Dr. 

Ledezma, from his April 24th assessment of Mr. Goodwin, he calculates the P.P.I. as 

follows: 

 “1. – Shoulder: 20% of the left upper extremity 
 2. – Left upper limb Brachial plexopathy: 20% 
 
 These two impairmentvalues(sic) of 20% and 20% were combined not added, 

using the Combined Values Chart, equal to 36% of physical impairment of the 
left upper extremity, then this value was converted into the whole person 
physical impairment and equates to 22%. 

 
 3. – Cervical spine Range of Motion impairment at 10% of the whole person. 
 
 4. – Then, the 22% whole person impairment for the left upper extremity was 

combined with the 10% whole person impairment for reduced cervical spine 
range of motion for a total of 30% whole person impairment, thus Mr. Goodwin 
is entitled to 5.5% increase on his Permanent Physical Impairment.”  
      

 

This report was the subject of debate at the trial.  The mathematical calculations of Dr. 

Ledezma were questioned by counsel to Mr. Goodwin.  He argued that on the face of 

the letter it appears that there is an error and the effect of paragraph 4 ought to make 

the “whole person impairment” 32% not 30%, as stated in the letter.  If this is correct, 

Mr. Goodwin would be owed the difference of 2% which is $638.00   (2% x $31.900 

= $638.00).  When examined on this at trial, Ms. Carol Veysey stated that the report 

appears correct.  The letter makes reference to using the Combined Values Chart and 

this appears to be responsible for the different interpretations of this letter by WHSCC 

and Mr. Goodwin.  Clarification should be sought from Dr. Ledezma.  If this cannot be 

obtained or Mr. Goodwin and WHSCC continue to disagree, Mr. Goodwin’s remedy 
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is to appeal in an effort to recover the $638.00 claimed. 

 

J. Collection of Overpayment 

 

[227] As noted above, in addition to Mr. Goodwin’s position that WHSCC was not 

entitled to recover the overpayment resulting from his CPP benefits, Mr. Goodwin 

claims that the manner in which WHSCC went about collecting this overpayment 

deliberately caused him stress.  He also claimed that it created hardship and was 

contrary to policy.  In fact, in his Statement of Claim, he alleged that this stress was 

caused by WHSCC requiring the overpayment to be repaid in a lump sum.  This was 

not the case. 

 

[228] Also as noted above, when WHSCC notified Mr. Goodwin of the overpayment 

in April 1989, it requested that he either repay the overpayment or contact WHSCC to 

make arrangements for its repayment.  Shortly thereafter, Mr. Goodwin’s monthly 

workers’ compensation disability income had been stopped and there were no ongoing 

benefits from which the overpayment could be collected. 

 

[229] Mr. Goodwin advised he would not make any payment at that time and he was 

appealing the issue.  As set out in the letter from the Workers’ Advocate (dated May 

11, 1989), Mr. Goodwin was appealing the decision and seeking to have the 

overpayment cancelled.  The letter stated: 
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 “Mr. Goodwin would like to appeal to have the overpayment cancelled and to 
not have his C.P.P. benefits deducted from his monthly benefits.  He feels that 
C.P.P. benefits are derived from a pension plan to which he contributed himself 
and a plan which is supported by tax dollars which again he has paid himself.  
He feels that section 38.10(1) does not legitimately allow the above deduction 
and wishes that it not be applied to his claim.”                
              

 

The response from France Haché (dated June 8, 1989) was that: 

 “As you know, Section 38.10(1) of the Workers’ Compensation Act requires 
us to deduct from an injured worker’s benefits any benefits received from 
Canada Pension Plan.  There is no provision in the Act enabling us to waive 
such deductions. 

 

 Therefore, I regret to inform you that I am unable to consider cancelling Mr. 
Goodwin’s overpayment, nor I am(sic) able to cancel the deduction of his 
Canada Pension Plan benefits.”               

 

[230] In the absence of any mutually agreed repayment arrangement, as Mr. Goodwin 

became entitled to additional workers’ compensation benefits, WHSCC applied those 

benefits to the overpayment.  The particulars are set out in the following paragraphs. 

 

[231] In March 1993, Mr. Goodwin was advised that a change in the legislation 

meant that a fund, comprised of 8% of an injured worker’s compensation (initially 

intended for use at age 65), had to be paid out.  Accordingly, the amount of $1,278.32 

was payable to Mr. Goodwin.  However, because he still had an overpayment of 

$12,361.27, the $1,278.32 was applied to the overpayment – reducing Mr. Goodwin’s 

obligation to $11,082.95 ($12,361.27 – $1,278.32).  
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[232] A few months later, in May of 1993, WHSCC realized that, as a result of an 

earlier change in the legislation, Mr. Goodwin was eligible for workers’ compensation 

benefits retroactive to January 1990.  The legislative change resulted in only a portion of 

CPP disability benefits being deducted from an injured worker’s earnings loss 

(disability) benefits.  Prior to the change, the full amount was deducted.  As a 

consequence, WHSCC determined that Mr. Goodwin was owed retroactive workers’ 

compensation benefits of $12,620.12.  WHSCC set off the balance of the overpayment 

against this amount.  By letter dated July 16, 1993, WHSCC explained all of this as 

follows: 

 “In reference to our letter dated May 3, 1993, your Extended Earnings Loss 
benefits have been reinstated effective January 1, 1990, based on a 
proportionate deduction of your Canada Pension Plan Disability entitlement. 

 
 As a result of the above, your benefits have been calculated as follows: 
 
 Effective Date  Amount Per Month  Retroactive Amount 
 
 Jan 1/90 $292.66 $ 3,511.92 
 Jan 1/91 307.62 3,691.44 
 Jan 1/92 314.42               3,773.04 
 
                                                                   TOTAL $12,620.10 

 
 However, an outstanding overpayment in the amount of $11,082.95 exists in 

your file as a result of receiving Canada Pension Plan Disability benefits while 
receiving Worker’s Compensation Board benefits for the period from May 1, 
1987, to May 27, 1989. 

 
 As a result of the above, your retroactive amount of $12,620.10 will be applied 

towards this overpayment leaving you a balance of $1,537.15. 
 
 This cheque will be prepared and sent to you shortly.  Finally, your current 

benefits are $273.95 per month.”  
                            (Underlining Added) 
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A few months later, Mr. Goodwin was advised that the overpayment of $14,858.98 

had been paid in full. 

 

[233] The evidence on how the overpayment was reduced from $14,858.98 in April 

of 1989 to $12,361.27 in March of 1993 is less clear and was questioned by counsel 

to Mr. Goodwin.  A chart titled “OVERPAYMENT DEDUCTIONS” and maintained 

in relation to Mr. Goodwin, was attached as part of Exhibit A-1.  It shows two 

deductions to arrive at $12,361.27 by November 25, 1991.  One is a deduction of 

$344.00 on November 25, 1991 and the other is a deduction of $2,153.71 that 

precedes this but is undated.  The payments are not explained.  The larger amount may 

have been a setoff from the benefits that the Appeals Board awarded to Mr. Goodwin 

in 1990 when it required that Mr. Goodwin’s disability benefits be extended from May 

1989 to August 1989 (while Mr. Goodwin had been receiving physiotherapy).  The 

smaller amount may have been a setoff against a mileage expense claim made by Mr. 

Goodwin for travel.  Mr. Goodwin had argued that a setoff of the overpayment against 

mileage was both against policy and generally represented a disregard of the needs of a 

cash strapped injured worker and caused financial hardship to an injured worker, who 

could not otherwise afford to travel for necessary medical treatment.  WHSCC testified 

that at the time the setoff was made, it was not against policy but the practice was 

quickly stopped in relation to Mr. Goodwin. 

 

K. Evidence of Discrimination Contrary to Section 15 of the Charter 
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[234] Mr. Goodwin alleges that it was discriminatory for WHSCC to collect the 

workers’ compensation overpayment from him while WHSCC forgave similar 

overpayments due from other injured workers.  Mr. Goodwin relies on the evidence of 

Abel LeBlanc as establishing the fact that WHSCC forgave similar overpayments to 

other injured workers.  WHSCC denies that there was a practice, policy or directive to 

forgive such overpayments.  Also, WHSCC says that the circumstances of any injured 

worker who did not repay an overpayment, were different from those of Mr. Goodwin. 

 

[235] Mr. LeBlanc testified that before he retired he worked as a longshoreman for 

44 years and he has long been a workers’ advocate in this community.  He was 

appointed to the Board of WHSCC in the fall of 1992.  From 1995 until 2003 he was a 

member of the WHSCC Appeals Board.  He became a member of the Legislative 

Assembly in 2003 and continued in that position until 2010. 

 

[236] As was noted earlier in these reasons, Mr. LeBlanc assisted Mr. Goodwin 

during his appeals that began in 1989 and ended with the decision of the Appeals Board 

in 1991. 

 

[237] Mr. LeBlanc’s evidence touched on the evolution of the workers’ compensation 

system in New Brunswick.  He explained that workers’ compensation went from a 

system of compensation based on “body parts” to a system based on lost earnings.  He 

noted how WHSCC went from internally having three separate departments to a case 

management system in 1993.  He also stated that in 1993 there were eight significant 
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changes to the workers’ compensation system. 

 

[238] In relation to the connection between CPP disability benefits and workers’ 

compensation income loss (disability) benefits, Mr. LeBlanc testified that he understood 

that in the 1980’s there was a move to have Federal CPP benefits “subsidize” provincial 

workers’ compensation – in other words, for CPP benefits received by an injured 

worker to reduce the workers’ compensation benefits otherwise payable to that injured 

worker. 

 

[239] Mr. LeBlanc testified that he was aware of a number of injured workers in the 

1980’s drawing both CPP disability benefits and full workers’ compensation benefits 

(without a reduction to account for their CPP benefits).  He acknowledged that when 

this occurred the injured worker might be receiving more than their     pre-accident 

wages. 

 

[240] Mr. LeBlanc indicated that in the early days following the change there was little 

enforcement by WHSCC.  Apparently, WHSCC did not know if an injured worker 

was also collecting CPP benefits and relied on the injured worker to disclose this.  He 

characterized the form letters that WHSCC would send to injured workers, advising 

that it was necessary to disclose if they were also receiving CPP benefits, as having “no 

teeth”.  WHSCC would request that an injured worker sign an “Authorization to 

Communicate Information” form, permitting WHSCC to communicate directly with 

CPP but this did not always occur (as will be seen below in relation to an injured 
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worker identified by Mr. LeBlanc and who was sued by WHSCC to recover an 

overpayment). 

 

[241] However, leading into 1993, Mr. LeBlanc said there was a change and that:  
 
 “the direction from the Board was to go back to the case managers and 

directors –that you had to cut these claims off and we’ll have to go back for 
retroactivity of money that they owe the Workers’ Compensation Board.  
That’s actually what took place at the Workers’ Compensation Board”. 

 

[242] Mr. LeBlanc testified that he went to the injured workers who he knew at the 

time and: 

“I instructed them that there was gonna be some drastic measures taken to insist 
that they come forth and pay, if there wasn’t, they were gonna cut them off and 
they could be in a situation of owing that money to the Workers’ Compensation 
Board.” 

 

When asked by Mr. Goodwin’s counsel who directed him to talk to these people, Mr. 

LeBlanc said: 

“A. There was several, I’d say, the people that I knew would probably be 
between 10 and 15 of those people. 

Q.    Yes, and you did this at Mr. Roushorne’s direction? 

A.    I never ever addressed them to tell them, Mr. Roushorne, it was always 
the Board of Directors. 

Q.    Yes, but who was it that asked you to do it? 

A.    Well, Mr. Roushorne was the boss. 

Q.    Yes, now you contacted them, from what I get, you contacted 10 to 15 
people that had been receiving CPP? 

A.    Yeah. 

Q.    And they were asked to do what and what was the benefit to them? 

A.    The situation was a lot of them were some – owed the Board a great 
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sum of money. 

Q.    Yes. 

A.    And that sum of money would’ve been taken away from them one way 
or another by cutting their worker’s compensation off until the bill was 
paid and so on and so forth and this situation, these people that I 
notified, they came on stream and they just then went from that day on 
there was no retroactivity taken back from them. 

Q.    I see, so we have in this case, Murray Goodwin, where he was among 
the same type of people.  That is, he was receiving CPP and in 1989, 
1990, he was asked to repay it? 

A.    Yeah. 

Q.    And in your situation what you’re saying is these guys, it was waived? 

A.    That’s right.” 

         (Underlining Added) 

 

[243] During cross-examination, counsel to WHSCC asked Mr. LeBlanc to identify 

the people who he was talking about.  After initially refusing to identify the persons, he 

said he could recall, at most, two of the 10 to 15 persons.  He identified one; a person 

who is now deceased and who he thought owed about $40,000.00. 

 

[244] To respond to this, Carol Veysey testified that WHSCC did not initiate a 

program to forgive overpayments.  Also, Ms. Veysey obtained the WHSCC file of the 

injured worker who Mr. LeBlanc said owed $40,000.00.  The relevant documents 

were marked as exhibits and she gave evidence as to WHSCC’s efforts to collect the 

overpayment from that now deceased injured worker and the settlement reached with 

him for repayment. 
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[245] The injured worker identified by Mr. LeBlanc had been collecting CPP benefits 

without the knowledge of WHSCC.  It is worth noting, how WHSCC came to learn 

that he had been collecting CPP benefits.  In the year prior to the September 1994 

settlement, WHSCC repeatedly requested that the injured worker sign an 

“Authorization to Communicate Information” form.  In the last letter to do so (of March 

1994, being the fourth such letter), WHSCC advised the injured worker that, in light of 

past failures by the injured worker to provide the authorization, it would assume that the 

injured worker was collecting CPP.  It seems that this prompted a disclosure that he 

was collecting CPP benefits. 

 

[246] After it was determined that the injured worker had been overpaid benefits by 

WHSCC in the amount of $43,805.50, WHSCC took steps to recover the 

overpayment in the spring of 1994.  Ultimately it sued the injured worker.  In the 

meantime, WHSCC set off the overpayment against the injured worker’s last six 

months of disability payments (before they stopped entirely because he turned 65). It 

recovered $4,974.78 in this manner.  Also, the injured worker and WHSCC settled the 

legal action by the injured worker paying an additional $5,000.00 straight away and 

consenting to judgment.  The agreement called for the balance of the judgment to be 

paid off at the rate of $200.00 per month without interest.  Shortly after judgment was 

entered, the injured worker and WHSCC agreed in the fall of 1994, that for an 

additional lump sum payment of $10,000.00, WHSCC would release the judgment.  

WHSCC collected approximately $20,000.00.  None of the details of the settlement 
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were part of Mr. LeBlanc’s evidence – probably because he would not know this 

information. 

 

[247] Despite these collection efforts, counsel for Mr. Goodwin sought to make the 

point on cross-examination of Ms. Veysey that the injured worker had real property 

against which WHSCC could have registered its judgment – and therefore, WHSCC 

had effectively been lenient (or sold the farm, so to speak) in a way that it had not been 

for Mr. Goodwin.  Not surprisingly, Ms. Veysey disagreed.  She pointed out that 

WHSCC hired a lawyer, commenced an action and obtained judgment.  WHSCC 

collected approximately $20,000.00 from the then retired injured worker.  The 

circumstances of this worker are not consistent with Mr. Goodwin’s bare allegation that 

WHSCC forgave overpayments.  They are certainly not consistent with there being a 

program of forgiveness of overpayments on the direction of Mr. Roushorne as was 

argued by Mr. Goodwin. 

 

[248] Mr. Goodwin maintains that, based on Mr. LeBlanc’s testimony regarding those 

injured workers who he did not identify, it is established that, on the direction of Mr. 

Roushorne or the Board of Directors, WHSCC forgave overpayments resulting from 

collecting CPP benefits.  Mr. LeBlanc’s evidence was not that straightforward.  Mr. 

LeBlanc did not go so far as to say that he had the authority to make such an offer or 

that overpayments were unreservedly forgiven.  At best, Mr. LeBlanc implied that, in 

relation to the injured workers he spoke with, if they came forward and disclosed that 
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they were receiving CPP benefits and accepted that on a go forward basis their future 

workers’ compensation benefits would be reduced by CPP benefits, WHSCC would 

not pursue the prior overpayment.  As Mr. LeBlanc said, “these people that I notified, 

they came on stream and they just then went from that day on, there was no 

retroactivity taken back from them”.  It cannot be ignored that such a 

bargain/arrangement regarding the overpayment was not the situation of the only injured 

worker that Mr. LeBlanc identified. 

 

[249] In summary, the evidence does not establish that WHSCC forgave 

overpayments in circumstances similar to Mr. Goodwin.  His overpayment was known 

to WHSCC from the time it arose in 1989.  The obligation to repay this was the subject 

of appeal and it was collected in full by July of 1993. 

 

L. Additional Facts Relating to “Systemic Abuse” and Allegations of Bad Faith 
and Abuse of Process 

 

[250] What follows is a summary of the evidence relating to Mr. Goodwin’s claims 

that are not already addressed above. 

 

 (i) Medical Practitioners Who Treated Mr. Goodwin 

 

[251] At trial, both of Mr. Goodwin’s family doctors, Dr. West and Dr. Scott were 

asked about their overall experience in dealing with WHSCC.  Dr. West was Mr. 
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Goodwin’s physician from the time of the accident until about 2000.  Since then, Dr. 

Scott has been Mr. Goodwin’s family physician.  In commenting generally on his 

experience, Dr. West noted that his recommendations for treatment were not always 

acted on by WHSCC and there was little communication from WHSCC in relation to 

his recommendations.  While he understood that WHSCC had medical advisors to 

assist WHSCC staff in assessing or responding to the needs or claims of injured 

workers, he noted that they do not have the advantage of having seen the patient.  Dr. 

Scott also indicated that it was his experience that his advice and recommendations for 

his patients were not always acted on by WHSCC and at times, it seemed to be 

ignored.  Dr. Scott was clear that his experience in dealing with WHSCC in relation to 

Mr. Goodwin was not unusual and was similar to his experience in dealing with 

WHSCC on behalf of other patients. 

 

[252] Dr. Wheelock did not describe having the same sense that his advice or 

recommendations for treatment were not acted on by WHSCC.  Dr. Wheelock 

acknowledged that he does not have knowledge of what goes on at WHSCC in 

connection with recommended medical treatment for a patient/injured worker.  He also 

recognized that he is not aware of all the facts surrounding a patient’s claim with 

workers’ compensation and there may be more to a situation than explained or 

described by a patient.  Dr. Wheelock’s recognition of this fact was also noted in a 

letter to WHSCC regarding Mr. Goodwin and dated September 21, 1987, when he 

said: 
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 “I would like to see the Board become involved on this man’s behalf in job 
planning.  I do recognize that there are always two sides to the story.  But I feel 
that he is genuinely interested in getting back to work.” 

        

 

Consistent with the recognition of this limitation, Dr. Wheelock also acknowledged at 

trial that because he does not have knowledge of all the circumstances of an injured 

worker’s involvement with WHSCC, he would withdraw the comment made in his 

report dated November 3, 1998 that it “took years” for Mr. Goodwin “to get the 

Board to accept his claim but they are apparently looking after him now”. 

 

(ii) Dr. Wecker’s Experience With WHSCC and the Cases of  Five 
Injured Workers 

 
 

[253] Dr. Wecker is a family practitioner in the Plaster Rock area and is a member of 

the medical staff of two hospitals.  He has a large practice, which he said represents 

over 60% of the family care in the area and in this practice he has dealt with many 

injured workers and WHSCC.  He did not treat Mr. Goodwin or review his file. 

 

[254] Dr. Wecker’s evidence at trial related to his experience over the years 

interacting with WHSCC in connection with his practice and patients.  His description 

of this experience was not flattering and he expressed a high level of frustration.  The 

essence of his views and evidence is summarized in a document prepared by him and 

marked as Exhibit P-14 which states the following: 

 “WorkSafe NB has the authority to determine what aid is necessary – 
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who are these case workers? 
 What training do the case workers have? 
 Why are the case workers the ones who make the decisions? 
 WorkSafe does not work with the patients – injured workers are 

people not files or numbers. 
 Will only authorize certain physiotherapists to see injured workers and 

these physiotherapists will only do what WSNB tells them to do. 
 The difference between active and passive treatments. 
 Cookie cutter approach – every back injury is treated the same – 

follows a protocol with no variation.  If the injured worker does not 
progress in the way the protocol outlines, then the injured worker is 
discredited, not the protocol. 

 WorkSafe wants the physiotherapist to do everything – massage 
therapy and acupuncture as well.  What training does the 
physiotherapist have in massage therapy and/or acupuncture? 

 WorkSafe refuses the recommendations of physicians, chiropractors, 
specialists – based on their ability to authorize medical treatment. 

 There is very poor communication between WSNB and the care 
providers. 

 Care providers are not considered to be part of the team – in fact often 
the care provider is nothing more than necessary, but irritating nuisance. 

 WorkSafe forces the injured worker to go to Grand Bay where they get 
evaluated by the same people who had evaluated them outside the 
system, but in Grand Bay, WSNB is king and calls the shots.  Few 
patients are ever helped in Grand Bay.” 
 
 

In an apparent effort to emphasize the strength of his personal views regarding the 

failings of WHSCC, he indicated that if he were injured on the job, in order to avoid 

dealing with WHSCC, he would not file a claim.  To support his general 

characterization of his experience with WHSCC, Dr. Wecker addressed the specific 

circumstances of five injured workers.  In four of these cases, he was the treating 

physician. 

 

[255] In respect of each of the five injured workers, Dr. Wecker provided a summary 

of their treatment and he testified as to what he saw as a failure and/or an inappropriate 
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response on the part of WHSCC.  While counsel to Mr. Goodwin relies on all of Dr. 

Wecker’s evidence in support of his assertions of systemic abuse and a WHSCC 

culture preoccupied by costs, he points to one case in particular as both consistent with 

and independently corroborative of Dr. Wecker’s characterization of his experience in 

dealing with WHSCC.  In the case of S.O., he notes that the Appeals Tribunal 

overturned a decision of WHSCC on the basis that WHSCC ignored the medical 

advice and recommendations of Dr. Wecker, Dr. Dumais and Dr. Spencer. 

 

[256] In responding to Dr. Wecker’s allegations in the five cases identified by him, 

WHSCC maintained that at all times, its actions in relation to each of the injured 

workers were justified.  Much like WHSCC did in responding to Mr. Goodwin’s 

allegations, by presenting Mr. Goodwin’s file and addressing the details regarding each 

of the specific allegations, WHSCC made available the file for each of these five injured 

workers and gave evidence to explain its actions in light of Dr. Wecker’s allegations.  

WHSCC submits that there was far more to the involvement of WHSCC in the case of 

each of these five injured workers than was visible to Dr. Wecker or someone in his 

position.  WHSCC called as a witness, one of its medical advisors, Dr. Paul Keyes, 

who had reviewed and was familiar with the files of each of the injured workers referred 

to by Dr. Wecker. 

 

[257] Dr. Keyes testified as to his relationship with WHSCC.  He is not an employee 

of WHSCC but, under contract, he works largely for WHSCC.  He said that, among 
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his responsibilities, he is to act as a medical advisor to WHSCC staff in relation to the 

files they manage.  He does not treat injured workers.  Rather, he is consulted by staff, 

including case managers, who require an opinion in connection with a medical issue 

relating to an injured worker. 

 

[258] The thrust of Dr. Keyes evidence was two-fold.  First, based on his review of 

the WHSCC file for each of the five injured workers, Dr. Keyes described the actions 

taken by WHSCC in relation to the specific allegations made by Dr. Wecker.  He did 

not agree with Dr. Wecker’s characterization of WHSCC’s treatment of any of the five 

injured workers.  In some of the cases, Dr. Keyes did not agree with the advice or 

treatment provided by Dr. Wecker.  Second, Dr. Keyes commented on Dr. Wecker’s 

general experience, his views on continuing education (and in particular, in relation to the 

programs of WHSCC) and his care and/or management of the cases of the injured 

workers identified.  Counsel for Mr. Goodwin referred in closing argument to Dr. 

Keyes evidence as character assassination. 

 

[259] I have no doubt that Dr. Wecker’s characterization of his dealings with 

WHSCC reflects his opinions and beliefs.  This comes across very clearly.  As an 

example, when asked why he does not participate in WHSCC medical training 

programs, in relation to issues commonly experienced by injured workers, such as 

back, shoulder and knee injuries or drug dependency, etc., he indicated that he does 

not, on principle, participate in continuing education or programming provided by 
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parties that are not independent.  He said that he does not view WHSCC as 

independent and that he views WHSCC programs as no different than a program put 

on by a medical supplier – the content of which will reflect the practice, thesis, product 

or approach of the supplier.  On the other hand, Dr. Wecker did acknowledge that 

some of the programs developed by WHSCC had a positive approach to the treatment 

of injured workers. 

 

[260] Having heard Dr. Wecker’s testimony of his dealings generally with WHSCC 

and his views on what WHSCC failed to do or did wrong in connection with the cases 

of the five injured workers he referenced, as well as the conflicting evidence, primarily 

that of Dr. Keyes, it is clear that Dr. Wecker’s observations do not reflect a full and 

accurate knowledge of WHSCC’s interactions with the five injured workers or how 

WHSCC generally operates.  The observations of Dr. Wecker and the conclusions 

drawn by him are limited to his personal interaction with WHSCC and/or the 

information he gets from his patient.  Naturally, it does not include knowledge of all the 

actions of WHSCC in the assessment or review of the case.  The evidence of Dr. 

Keyes regarding the five injured workers sheds light on the actions of WHSCC, some 

of which are internal, as well as its rationale for those actions – of which, for the most 

part, Dr. Wecker had no knowledge.  This is not to say that there were no issues 

identified by Dr. Wecker that would be of concern to an injured worker, however, the 

additional information provided by WHSCC, provides an explanation that, at the least, 

precludes a finding that Dr. Wecker’s allegations and opinions represent an accurate 
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and complete account of the facts in each case. 

 

[261] As a result, for the purpose of this litigation, the totality of this evidence 

establishes only that Mr. Goodwin is not alone in his strongly held belief that WHSCC 

does not respond in a satisfactory manner to the needs of injured workers. 

 

(iii) Other Injured Workers 

 

[262] Two injured workers gave evidence about the problems they have experienced 

in dealing with WHSCC.  In the circumstances, it is not necessary to summarize this 

evidence.  Its treatment is the same as the evidence of Dr. Wecker. 

 

 (iv) Focus on Financial/Cost of Care Issues 

 

[263] As further evidence to support Mr. Goodwin’s claims that there is systemic 

abuse and that the needs of injured workers suffer because WHSCC is preoccupied by 

the costs to treat and care for injured workers, Mr. Goodwin also relies on information 

contained in WHSCC Annual Reports and the evidence of WHSCC witnesses.  He 

identified declining workers’ compensation assessments paid by employers to 

demonstrate that WHSCC has been pursuing the objective of reducing the cost of 

claims and workers’ compensation premiums – and, it has achieved this objective.  

Going hand-in-hand with this is what he says is the resulting decline in satisfaction with 
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the service of WHSCC – indicative of WHSCC’s weakening commitment to the care 

and treatment of the injured worker.  Similarly, Mr. Goodwin argues that an already 

high rate of success on appeals of WHSCC decisions has increased from 74% in 2008 

to 84% in 2012 and is consistent with a greater focus on costs than on the care of 

injured workers. 

 

M. Adverse Inference 

 

[264] In his Post-Trial Brief, Mr. Goodwin argued that WHSCC “made no effort to 

call as witnesses a number of people who had been in close contact with Murray 

Goodwin and the progression of this case” and that the Court is entitled to draw an 

adverse inference that their evidence would not have been favourable to WHSCC (and 

relies on Levesque v. Comeau, [1970] S.C.R. 1010).  Mr. Goodwin named 13 

persons who had contact with Mr. Goodwin (plus a group of caseworkers from the 

Grand Falls area who he says had contact with the five injured workers addressed by 

Dr. Wecker) – all of whom he says should have been called as witnesses by WHSCC. 

 In particular, Mr. Goodwin focused on the absence of Wanda Cross, Dr. John Boak, 

Warren Comeau, Jacek Brachaniec and Omer Robichaud. 

 

[265] In Doiron v. Haché, 2005 NBCA 75 the New Brunswick Court of Appeal 

said the following regarding a trial judge’s discretion to draw an adverse inference: 

“107.  The general rule goes back to at least Blatch v. Archer (1774), 1 
Cowp. 63, 98 E.R. 969: see R. v. Jolivet, [2000] 1 S.C.R. 751 at para. 25. 
However, in the civil context Lévesque v. Comeau et al., [1970] S.C.R. 
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1010 is often cited in support of the principle. The issue in that case was 
limited to whether or not a motor vehicle accident had caused deafness, a 
condition that had only manifested itself two months after the accident. The 
trial judge held that the plaintiff had not established a causal link between her 
condition and the accident. . . . . . 

  

 .     .     . 

 

108.  The power to draw an adverse inference when a party fails to call a 
witness who would have given material evidence is discretionary, but the 
discretion can only be exercised upon the satisfaction of a precondition. As 
explained by the Ontario Court of Appeal in Lambert v. Quinn et al. (1994), 
68 O.A.C. 353, Lévesque v. Comeau only stands for the proposition that an 
adverse inference "may be drawn against a party for failure to call a witness 
who may give material evidence where that party alone could bring the 
witness before the court." 

109.  The principle underlying the adverse inferences rule was discussed by 
this Court in Ritchie v. Thompson (1994), 155 N.B.R. (2d) 35 (C.A.), Ryan 
J.A. explained that in an unusual case it may be appropriate to draw an 
adverse inference from the failure of a party to call a witness, but that in most 
cases the availability of pre-trial discovery precludes the need for any such 
inference. He explained as follows at paras. 11-14: 

The Lévesque v. Comeau case has been cited for more than two 
decades as authority for the principle that a court "must presume" 
an adverse inference in cases where a party has failed to call 
certain witnesses. This is not the principle at all. 

The circumstances in Lévesque v. Comeau are unusual. 
Lévesque's sole medical expert did not testify that her deafness 
was caused by the accident. What he said was that the deafness 
was not an impossible result. Nor was it impossible, according to 
the expert, that the deafness was caused by something else. 
Trauma was only one possible cause. Such evidence did not prove 
causality on a preponderance of probabilities. The rest of the 
citation in the paragraph quoted from p. 1012-1013 reads as 
follows: 

"Under the circumstances, her testimony and that of her husband 
respecting her good state of health before the accident could 
properly be considered insufficient evidence for the purpose of 
excluding the other possible causes of the deafness." 
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Put in this perspective, the strong words of Pigeon, J. "that a court 
must presume that such evidence would adversely affect her case" 
do not have application to the case on appeal, nor as a matter of 
fact, to most cases. 

Further weakening the overuse of the 25 year old case is a valid 
point raised by the trial judge concerning the pretrial discovery 
available to the appellants. When Lévesque v. Comeau was 
decided the Rules of Court were much more restrictive. Now, 
disclosure is open, there is a freer exchange of documents and 
discovery of witnesses. In fact, persons other than parties can be 
questioned on examination for discovery before trial and parties 
may be required to disclose the names of witnesses they intend to 
call. See for example rules 31, Discovery of Documents; 32 
Examination for Discovery; 52 Expert Witness and 53 Taking 
Evidence Prior to Trial. See also rule 27.08, Particulars and rule 
51, Admission of Facts. 

110.  The present case is not an unusual case where an adverse inference 
could have been drawn. The onus was on Ms. Doiron to prove that the 
witnesses not called were material witnesses and that only Dr. Haché could 
have brought them before the Court. As to the adverse inference sought for 
Dr. Haché's failure to call Dr. Smith, Ms. Doiron has not satisfied the first 
criterion, and as to the inference sought regarding Dr. Stiles, she has not 
satisfied the second. Ms. Doiron did not refute Dr. Haché's explanation that 
Dr. Smith had no involvement in this case and that the Notice of Expert given 
regarding his possibly being called as a witness was in anticipation of 
involvement that did not materialize. As for Dr. Stiles, Ms. Doiron was 
provided with a copy of a report setting out the results of his assessment. She 
was also aware that Dr. Haché would not be calling Dr. Stiles to testify at 
trial. Nothing prevented Ms. Doiron from calling Dr. Stiles to testify at trial 
had she wanted to do so. Thus, it cannot be said that only Dr. Haché could 
have brought the witness before the Court.” 

 

[266] In Howard v. Sandau, 2008 ABQB 34, Wittmann A.C.J.Q.B. said the 

following regarding the factors to consider in determining whether to draw an adverse 

inference: 

“43.  Cases subsequent to Levesque clarify whether such an inference is 
drawn and the extent of the inference are in the discretion of the trial judge. 
This will depend on the specific circumstances. This is noted in Dabrowski v. 
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Robertson, [2007] A.J. No. 949 (Q.B.), where Justice Veit stated at para. 
64: 

Adverse inferences should not always be drawn when an expected 
material witness does not testify: all pertinent circumstances must 
be examined to determine if an inference should be drawn. 

44.  In their book Witnesses, Toronto: Thompson Carswell, 2007, Mewett 
and Sankoff identify at page 2-23 the following circumstances as particularly 
significant: 

whether there is a legitimate explanation for the failure to call the 
witness 

whether the witness has material evidence to provide 

whether the witness is the only person or the best person who can 
provide the evidence. 

whether the witness is within the "exclusive control" of the party, 
and is not (equally available to both parties” ‘ 

 
 

[267] Mr. Goodwin could have called Wanda Cross, Warren Comeau and/or Omer 

Robichaud as witnesses (in relation to former employees see: Anderson v. St. Jude 

Medical Inc., 2012 ONSC 3660; Monarch Construction Ltd. v. Axida Inc. 

[2007] O.J. No. 816) and no adverse inference should be drawn in respect of their 

absence. 

 

[268] In relation to Dr. Boak and Jacek Brachaniec, I am also not persuaded that in 

the circumstances before me an adverse inference ought to be drawn.  While Mr. 

Goodwin could call them as witnesses, it cannot be said that these witnesses are equally 

available to both parties.  However, neither were demonstrated to have material 

evidence that is not already before the Court. 
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[269] On consent, the evidence included Mr. Brachaniec’s advice and 

recommendations to Ms. Ouellet.  As well, in relation to the issues in dispute involving 

Mr. Brachaniec, what is material to the claim of bad faith is Ms. Ouellet’s decision, not 

the advice she received from Mr. Brachaniec. 

 

[270] Additionally, while WHSCC had indicated that Mr. Brachaniec would be a 

witness and he was not called, there was no submission that reliance on this expectation 

was prejudicial. 

 

[271] In respect of the other persons/employees, Mr. Goodwin made no meaningful 

submission as to why an adverse inference should be drawn and I do not do so. 

 

IV. ISSUES 

 

[272] Counsel to WHSCC says that “the exact nature of the cause of action that Mr. 

Goodwin seeks to assert has changed throughout the course of the litigation and has 

included at various times allegations of negligence, negligent misrepresentation, 

misfeasance of public office and breach of the plaintiff’s rights under section 7 of the 

Charter” (Pre-Trial Brief).  While Mr. Goodwin’s list of alleged wrongs on the part of 

WHSCC has been consistent for many years, this observation of Mr. Goodwin’s legal 

claims is not without some basis.  In his  Post-Trial Brief, Mr. Goodwin described the 

issues as follows: 
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“1. Is the Defendant guilty of abuse of process or misfeasance in public 
office and/or bad faith and/or bad faith negligence. 

 

2. Does the treatment received by the Plaintiff at the hands of the WCB 
contravene the right of every citizen of life, liberty and security of the 
person and the right not to be deprived thereof except in accordance 
with the principles of fundamental justice with s. 7 of the Charter. 

 

3. And does the treatment received by the Plaintiff constitute actionable 
discrimination within s. 15 of the Charter. 

 

4. Damages and costs.” 

 

V. LAW AND ANALYSIS 

 

A. Is the Defendant Guilty of Abuse of Process or Misfeasance in Public Office 
and/or Bad Faith and/or Bad Faith Negligence? 

 
 

[273] Mr. Goodwin says that WHSCC’s actions in responding to his claim for 

benefits amount to negligence, bad faith negligence and/or an abuse of process (the tort 

of Misfeasance in Public Office).  Mr. Goodwin argues that based on the facts before 

the Court he has a “good cause of action” against WHSCC and/or that it “owes him a 

duty of care” and he relies principally on the following decisions as a basis for finding 

liability: Mandavia v. Central West Health Care Institutions Board, [2003] N.J. 

No. 217 (S.C.), R. v. Imperial Tobacco Canada Ltd., [2011] 3 S.C.R. 45 and 

Finney v. Barreau du Québec, [2004] 2 S.C.R. 17. 
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[274] WHSCC says that by law it cannot be found responsible to Mr. Goodwin 

based on negligence – it argues that it does not owe him a “duty of care”, as that 

concept applies to negligence law.  WHSCC says that this is because its governing 

legislation does not intend for WHSCC to be subject to a private law duty of care. This 

intent is expressed through such provisions as section 14, which precludes liability for 

acts performed in good faith and section 34, which gives WHSCC the exclusive 

jurisdiction to “examine into, hear and determine” all matters respecting WHSCC’s 

obligations in relation to a workplace injury and states that its actions and decisions 

regarding such are “final and conclusive and shall not be open to question or review in 

any court”.  WHSCC says that when Mr. Goodwin disagreed with its decisions, his 

remedy was to follow the statutory appeal process – as he did on a number of 

occasions – not to come to this Court.  In support of this position, WHSCC says that 

there are no reported decisions in Canada where a Workers’ Compensation 

Commission has been found negligent in the “investigation, adjudication and 

administration” of an injured worker’s claim.  It points to two decisions where such 

claims were dismissed, namely, Burns v. British Columbia (Workers’ 

Compensation Board), 2003 BCSC 1926 and Sofiak v. Workers’ Compensation 

Board of British Columbia, unreported (June 10, 2013).  WHSCC denies that the 

authorities relied upon by Mr. Goodwin have any application to the facts of this case. 

 

[275] Further, WHSCC denies many of the factual allegations made by Mr. 

Goodwin.  WHSCC says that its actions in addressing Mr. Goodwin’s entitlement to 

workers’ compensation benefits were appropriate and that, even though some of its 
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decisions were successfully appealed, its conduct cannot be described as bad faith or as 

an abuse of process. 

 

[276] I will first address the applicability of negligence law to the determination of Mr. 

Goodwin’s claims for benefits under the legislation.  I will then address the issues of bad 

faith and abuse of process. 

 

1. Negligence:  Does WHSCC Owe a “Duty of Care” to Mr. Goodwin? 

 

[277] To establish liability based on negligence it is necessary for Mr. Goodwin to 

establish that (i) WHSCC owed him a “duty of care”, (ii) WHSCC did not meet the 

standard of care, (iii) he suffered damages because WHSCC did not meet the standard 

of care and (iv) the damages suffered by Mr. Goodwin were not too remote (were 

reasonably foreseeable). 

 

[278] The phrase “duty of care” has a specific meaning for the purpose of determining 

whether principles of negligence law apply.  Deciding whether a “duty of care” exists is 

not the same as determining whether WHSCC had any legal obligation or responsibility 

to Mr. Goodwin.  Under the legislation, WHSCC had legal duties and responsibilities 

and Mr. Goodwin had rights, including rights of appeal of WHSCC decisions – 

ultimately, to the New Brunswick Court of Appeal.  The analysis of the issue of whether 

WHSCC owed a “duty of care” to Mr. Goodwin is to determine whether principles of 
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negligence law apply to permit him to maintain a claim against WHSCC on that basis.  I 

have concluded that WHSCC does not owe a “duty of care” to Mr. Goodwin in the 

circumstances before the Court. 

 

[279] The two part test for the determination of whether a “duty of care” exists is 

rooted in the House of Lords decision of Anns v. Merton London Borough [1977] 2 

All E.R. 118.  Farrar J.A. of the Nova Scotia Court of Appeal, in Cherubini Metal 

Works Ltd. v. Nova Scotia [2011] 302 N.S.R. (2d) 367, provides a good summary 

of the principles applicable to the determination of whether a duty of care exists, as 

expressed in the leading decisions of the Supreme Court of Canada.  Of particular 

significance to this case are his comments regarding the importance of the governing 

legislation to this analysis.  Farrar J.A. said: 

 “Determining Whether a Duty of Care Exists 

The Anns Test 

27.  The determination of whether a duty of care should be imposed is 
governed by the Anns test, [1977] 2 All E.R. 492, as reaffirmed and clarified 
in Cooper v. Hobart, 2001 SCC 79 and its companion case, Edwards v. 
Law Society of Upper Canada, 2001 SCC 80. The test was expressed as 
follows in Edwards: 

9.  At the first stage of the Anns test, the question is whether 

the circumstances disclose reasonably foreseeable harm and 

proximity sufficient to establish a prima facie duty of care. The 
focus at this stage is on factors arising from the relationship between 
the plaintiff and the defendant, including broad considerations of 
policy. The starting point for this analysis is to determine whether 
there are analogous categories of cases in which proximity has 
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previously been recognized. If no such cases exist, the question then 
becomes whether a new duty of care should be recognized in the 
circumstances. Mere foreseeability is not enough to establish a prima 
facie duty of care. The plaintiff must also show proximity -- that the 
defendant was in a close and direct relationship to him or her such 
that it is just to impose a duty of care in the circumstances. Factors 

giving rise to proximity must be grounded in the governing 

statute when there is one , as in the present case. 

10.  If the plaintiff is successful at the first stage of Anns such that a 
prima facie duty of care has been established (despite the fact that 
the proposed duty does not fall within an already recognized category 
of recovery), the second stage of the Anns test must be addressed. 
That question is whether there exist residual policy considerations 
which justify denying liability. Residual policy considerations include, 
among other things, the effect of recognizing that duty of care on 
other legal obligations, its impact on the legal system and, in a less 
precise but important consideration, the effect of imposing liability on 
society in general. 

28.  In Fullowka v. Pinkerton's of Canada Ltd., 2010 SCC 5 at para. 39, 
Cromwell, J. summarized the principles applicable to the determination of 
whether there is sufficient proximity to give rise to a prima facie duty of care: 

* The statute is the foundation of the proximity analysis and 
policy considerations arising from the particular relationship 
between the plaintiff and the defendant must be considered. 

* The fact that an alleged duty of care is found to conflict 
with an overarching statutory or public duty may provide a 
policy reason for refusing to find proximity. Both Cooper and 
Edwards are examples. In Cooper, a duty to individual 
investors on the part of the Registrar of Mortgage Brokers 
potentially conflicted with the Registrar's overarching public 
duty; in Edwards, the proposed private law duty to the 
victim of a dishonest lawyer potentially conflicted with the 
Law Society's obligation to exercise its discretion to meet a 
myriad of objectives. 

* A statutory immunity provision may also, as in Edwards, 
indicate the Legislature's intention to preclude or limit private 
law duties. 

             (Emphasis added) 

29.  The importance of the presence of a statutory immunity clause in 
determining whether to impose a duty of care is illustrated by Edwards, 
supra. In Edwards, the appellants represented a class of individuals who 
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were allegedly victimized by a gold delivery fraud. The appellants were 
encouraged by selling agents to purchase gold from a seller and to pay the 
funds to a solicitor's trust account. The appellants later learned that, although 
over US$9 million had been provided in trust to the solicitor, no mine existed 
and no gold was ever produced. The respondent Law Society commenced 
an investigation regarding the unorthodox use of the solicitor's trust account. 
The appellants argued that once the respondent knew the account was being 
used improperly, it had a duty to ensure that the account be operated 
according to the regulations or, alternatively, to warn the appellants that it had 
abandoned its supervisory jurisdiction. The motions judge, [1998] O.J. No. 
132, allowed the respondent's motion to strike for failure to disclose a cause 
of action. The Court of Appeal, [2000] O.J. No. 2085, upheld that 
judgment, as did the Supreme Court of Canada. 

30.  The Supreme Court held that the facts did not give rise to circumstances 
in which it would be proper to find a duty of care. Under the first branch of 
the Anns test, the Court concluded that the case did not fall within, nor was it 
analogous to, any category of cases in which a duty of care had previously 
been recognized. In considering whether there was sufficient proximity 
between the parties to give rise to a prima facie duty of care, the Court held 
that the Law Society Act, R.S.O. 1990, c. L. 8 did not reveal any legislative 
intent to expressly or impliedly impose a private law duty on the Law Society. 
In particular, the Court considered the statutory immunity clause of the Law 
Society Act and its effect on the determination of whether a duty of care 
should be imposed. The Court held: 

16.  Finally, and perhaps most indicative of the Legislature's intent, 
the Act provides statutory immunity in s. 9 of the Act which read: 

9.  No action or other proceedings for damages shall be 
instituted against the Treasurer or any bencher, official of 
the Society or person appointed in Convocation for any 
act done in good faith in the performance or intended 
performance of any duty or in the exercise or in the 
intended exercise of any power under this Act, a regulation 
or a rule, or for any neglect or default in the performance 
or exercise in good faith of any such duty or power. 

17.  Section 9 precludes any inference of an intention to provide 
compensation in circumstances that fall outside the lawyers' 
professional indemnity insurance and the lawyers' fund for client 
compensation. 

Because there was insufficient proximity to give rise to a prima facie duty of 
care, the Court considered it unnecessary to consider the second stage of the 
Anns test; however, it held that had the existence of a prima facie duty of 
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care been found at stage one, such duty would have been negated at stage 
two by residual policy considerations outside the relationship of the parties. 

31.  In Cooper v. Hobart, supra, released on the same day as Edwards, the 
Registrar of Mortgage Brokers, a statutory regulator, suspended a registered 
mortgage broker's licence and issued a freeze order in respect of its assets 
because funds provided by investors were allegedly used for unauthorized 
purposes. The appellant, an investor who had advanced money to the 
broker, brought an action against the Registrar alleging that he breached the 
duty of care that he owed to the appellant and other investors by having not 
acted earlier to suspend the broker's licence and to notify investors that the 
broker was under investigation. The Supreme Court held that no duty of care 
should be imposed on the Registrar. 

32.  It held that the Mortgage Brokers Act, R.S.B.C. 1996, c. 313 did not 
impose a duty of care on the Registrar to investors with mortgage brokers 
regulated by the Act. The Registrar's duty was to the public as a whole; to 
recognize a duty to individual investors would potentially give rise to a conflict 
with the Registrar's overarching duty to the public (para. 44). As in Edwards, 
the Court made reference to a limitation of liability clause in the Act, which 
exempted the Registrar or any person acting under his authority from any 
action brought for anything done in the performance of duties under the Act 
or regulations, or in pursuance or intended or supposed pursuance of the Act 
or regulations, unless it was done in bad faith. The presence of this clause 
was a factor that militated against the recognition of a prima facie duty of 
care at the first stage of the Anns analysis. 

33.  In addition to Edwards and Cooper, statutory immunity provisions also 
came into play in Syl Apps Secure Treatment Centre v. B.D., 2007 SCC 38. 
In Syl Apps, a child was apprehended by the Children's Aid Society and 
placed in a foster home after she alleged that her parents had physically and 
sexually abused her. A police investigation resulted in no criminal charges 
being laid. The child was found to be a child in need of protection and 
temporary wardship was ordered. After being placed in foster care and 
subsequently transferred to several psychiatric facilities, the child was sent to 
a treatment centre. The child, with her consent, was later made a permanent 
ward of the Crown. Her parents, grandmother, and three siblings issued a 
statement of claim seeking $40,000,000 in damages, alleging that the 
treatment centre treated the child as if her parents had physically and sexually 
abused her, that this was negligent conduct, and that the negligence caused 
the child not to return to her family, thereby depriving the family of a 
relationship with her. 

34.  The Supreme Court held that to impose a duty of care to the child's 
family on a treatment centre and its social workers, in this context, would 
create a potential conflict with the ability of the centre and its workers to 
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effectively discharge their statutory duties (para. 49). This conclusion was 
strengthened by the presence of statutory immunity provisions in the Child 
and Family Services Act, R.S.O. 1990, c. C. 11, Ministry of Community and 
Social Services Act, R.S.O. 1990, c. M. 20, and Courts of Justice Act, 
R.S.O. 1990, c. C. 43, all of which were evidence of a clear legislative intent 
to protect those working in the child protection field from liability for the good 
faith exercise of their statutory duties. The Court held that these provisions 
"lend further support to the conclusion that there is no proximity in the 
relationship between the family of a child in care and those directed by a 
court to protect that child's best interests" (para. 60-62). 

35.  These authorities all indicate that the presence of a statutory immunity or 
limitation of liability clause is an important policy consideration that militates 
against a finding of sufficient proximity to establish a prima facie duty of 
care. This was so even though the clauses did not always purport to 

limit the liability of the named defendant; e.g., in Edwards, where the 

limitation of liability clause purported to apply to the Law Society's 

officers and agents, but not to the Law Society itself. 

            (Underlining and Bold Added) 
Following that summary of the law, Farrar J.A. made the following assessment in the 

case before him: 

“47.  Therefore, under the Anns test as refined by Cooper and Edwards, the 
immunity created by s. 78 of the OHSA and s. 5(4) of the PACA are policy 
factors to be taken into consideration to determine whether there is sufficient 
proximity to give rise to a prima facie duty of care. 

48.  The presence of s. 78 of the OHSA precludes any inference that the 
legislator intended to impose liability on OHSD officials' good faith exercise 
of their powers authorized by, and in compliance with, duties required under 
the OHSA. Section 78 militates against the finding that there is sufficient 
proximity between the parties to justify the imposition of a prima facie duty 
of care. 

.     .     . 

51.  Therefore, in conclusion, I would find as follows: 

 1. this case does not fall within, nor is it analogous to, 
any category of cases in which a duty of care had 
previously been recognized; 
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2.  the alleged duty of care conflicts with the overarching 
statutory or public duty of the Attorney General to 
fulfil its statutory mandate; and 

3.  in considering whether there is a sufficient proximity 
between the parties to give rise to a prima facie duty 
of care, the OHSA does not reveal any legislative 
intent to expressly or impliedly impose a private law 
of duty on the Attorney General. To the contrary, the 
statutory immunity clause in s. 78 of the OHSA is 
indicative of the Legislature's intention to preclude or 
limit private law duties” 

                 (Underlining Added) 
 

[280] Mr. Goodwin argues that in Mandavia v. Central West Health Care 

Institutions Board, [2003] N.J. No. 217 (S.C.), a workers’ compensation 

commission was found to owe a duty of care to an injured worker.  In this case, an 

injured worked was successful in his claim based on negligent misrepresentation.  A 

long term disability specialist with the Board told the injured worker that he would 

receive benefits after he turned 65 and, relying on this wrong information, the injured 

worker made decisions regarding his retirement that were detrimental to him and he 

suffered a loss.  The Court accepted that a duty of care was owed to the injured 

worker because of the “special relationship” that existed between the Board employee 

who made the statement and the injured worker who relied upon it.  The special 

relationship was based on Queen v. Cognos Inc. [1993] 1 S.C.R. 87.  In his Pre-Trial 

Brief, Mr. Goodwin argues in relation to Mandavia: 

“Similarly, in the present case the Defendant forwarded negligent advice and 
assistance to the Plaintiff regarding how to deal with his injuries and how to 
prepare for future employment.  In fact, the Defendant even interfered with the 
Plaintiff’s receipt of medical and other services and negligently deemed him 
capable of a shipper/receiver job.  In short, the Plaintiff submits that the facts 
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demonstrate bad faith and abuse of authority by the Defendant and its 
employees in the exercise of their duties under the Act”. 
 

In closing arguments, counsel to Mr. Goodwin argued that Mandavia is authority for 

the proposition that WHSCC owes a duty of care to Mr. Goodwin – that its actions 

could foreseeably injure Mr. Goodwin and its close relationship to him is such that there 

is “proximity” within the meaning of the first part of the Anns test. 

 

[281] In arguing that Mandavia may be distinguished and should not be relied upon, 

WHSCC says that the decision failed to expressly address the two step analysis 

required by the Anns test or undertake any meaningful analysis of whether a duty of 

care should be negated based on the governing statute (or otherwise).  As a result, 

WHSCC submits that the analysis in Mandavia is flawed and should be disregarded.  

WHSCC also says that, at best, Mandavia should be confined to cases regarding 

negligent misrepresentation and Mr. Goodwin has not identified any misrepresentation 

on the part of WHSCC. 

 

[282] Mr. Goodwin also relies on R. v. Imperial Tobacco, [2011] 3 S.C.R. 45, 

where the Supreme Court of Canada said the following regarding the issue of proximity 

where the defendant was part of a statutory scheme: 

“43.  A complicating factor is the role that legislation should play when 
determining if a government actor owed a prima facie duty of care. Two 
situations may be distinguished. The first is the situation where the alleged 
duty of care is said to arise explicitly or by implication from the statutory 
scheme. The second is the situation where the duty of care is alleged to arise 
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from interactions between the claimant and the government, and is not 
negated by the statute. 

44.  The argument in the first kind of case is that the statute itself creates a 
private relationship of proximity giving rise to a prima facie duty of care. It 
may be difficult to find that a statute creates sufficient proximity to give rise to 
a duty of care. Some statutes may impose duties on state actors with respect 
to particular claimants. However, more often, statutes are aimed at public 
goods, like regulating an industry (Cooper), or removing children from 
harmful environments (Syl Apps). In such cases, it may be difficult to infer 
that the legislature intended to create private law tort duties to claimants. This 
may be even more difficult if the recognition of a private law duty would 
conflict with the public authority's duty to the public: see, e.g., Cooper and 
Syl Apps. As stated in Syl Apps, "[w]here an alleged duty of care is found to 
conflict with an overarching statutory or public duty, this may constitute a 
compelling policy reason for refusing to find proximity" (at para. 28; see also 
Fullowka v. Pinkerton's of Canada Ltd., 2010 SCC 5, [2010] 1 S.C.R. 
132, at para. 39). 

45.  The second situation is where the proximity essential to the private duty 
of care is alleged to arise from a series of specific interactions between the 
government and the claimant. The argument in these cases is that the 
government has, through its conduct, entered into a special relationship with 
the plaintiff sufficient to establish the necessary proximity for a duty of care. In 
these cases, the governing statutes are still relevant to the analysis. For 
instance, if a finding of proximity would conflict with the state's general public 
duty established by the statute, the court may hold that no proximity arises: 
Syl Apps; see also Heaslip Estate v. Mansfield Ski Club Inc., 2009 
ONCA 594, 96 O.R. (3d) 401. However, the factor that gives rise to a duty 
of care in these types of cases is the specific interactions between the 
government actor and the claimant.” 

                 (Underlining Added) 

Mr. Goodwin argues that as an injured worker he has had numerous and ongoing 

specific interactions with WHSCC and that his relationship with WHSCC is different 

from those cases where a government/legislative body is alleged to owe a duty of care 

to the public at large and the claim is made by a member of the public who has had no 

direct contact or relationship with the government/legislative body (but whose conduct is 
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alleged to have foreseeably caused harm to those members of the public that were 

relying on the public body to fulfill its legislated responsibilities). 

 

[283] WHSCC argues that Mr. Goodwin’s case does not fall within a category of 

cases where a duty of care has been found to exist.  On the contrary, it has previously 

been determined that a workers’ compensation board does not owe a duty of care to 

an injured worker.  In Sofiak v. Workers’ Compensation Board of British 

Columbia (Unreported, Kelowna, June 10, 2003, BCSC 53426) Sigurdson J. 

dismissed Mr. Sofiak’s action based on the finding that the Board did not owe a duty of 

care to an injured worker,.  He said: 

“35.  Obviously, the circumstances were quite different in those cases.  To 
the extent that it could be said that there was sufficient proximity for there to 
be a prima facie duty of care in this case, which I need not decide, I think 
that there are sound policy reasons against that duty.  Those are that the 
interaction of the plaintiff and the defendant, which the plaintiff refers to, is in 
the context of a quasi-judicial function performed by the Board, one in which 
there is a detailed statutory process with internal appeals that remain subject 
to judicial review. 

36.  I agree with the defendant’s submission in that when the Board is, as 
here, determining the statutory right of the worker to benefits that a private 
law duty of care is inconsistent with the Board’s quasi-judicial function.  The 
recent decision of the Supreme Court of Canada in Cooper v. Hobart, 
[2001] 3 S.C.R. 537, 2001 SCC 79 at para. 52 is consistent with that 
conclusion. 

37.  The allegations that I have summarized above appear to be allegations 
that various members of the Board made an erroneous decision.  There is no 
factually pleaded basis for any allegation of malice in the Board’s exercise of 
it quasi-judicial functions. 

38.  The claim on this basis does not disclose a cause of action and must be 
struck.” 
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      (Underlining Added) 

As in this case, in Sofiak there were also claims of abuse of public office.  In respect 

of those claims, Sigurdson J. went on to say: 

 

“39.  The plaintiff’s Amended Statement of Claim also contains 
unparticularized pleadings of abuse of public office and breach of fiduciary 
duty. 

40.  As to the former cause of action, that is the allegation of abuse of public 
office, it was recently considered by the Court of Appeal in Powder 

Mountain Resorts Ltd. v. British Columbia (2001), 94 B.C.L.R. (3d) 
14, 2001 ECCA 619 (at paras. 7-8): 

Absent some ruling to the contrary by the Supreme Court of Canada, 
it may, I think, now be accepted that the tort of abuse of public office 
will be made out in Canada where a public official is shown either to 
have exercised power for the specific purpose of injuring the plaintiff 
(i.e., to have acted in “bad faith in the sense of the exercise of public 
power for an improper or ulterior motive”) or to have acted 
“unlawfully with a mind of reckless indifference to the illegality of his 
act” and to the probability of injury to the plaintiff. . . . 

Because abuse of public office remains an intentional tort requiring 
proof of bad faith, it will in the minds of most observers carry the 
‘stench of dishonesty’.  This court has suggested that where bad faith 
on the part of a public official is alleged, clear proof commensurate 
with the seriousness of the wrong should be provided. . . . 

41.  There is no material pleading of an allegation of malice or that the 
defendant’s action were deliberately calculated to injure the plaintiff.  That is 
hardly surprising because at its heart, this action is really a collateral attack on 
the Board’s decision on the merits, something I have said it also cannot do.  
The allegation of abuse of public office, therefore, must fail.”  
  

 

[284] Similarly, in Burns v. British Columbia [2003] B.C.J. No. 2765, Beames J. 

dismissed the plaintiff’s claim against the Workers’ Compensation Board, on the basis 

that the injured worker was not owed a duty of care, and said: 
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“11.  It is clear from reviewing the file and from hearing submissions in this 
case that Mr. Burns feels aggrieved by one or more decisions made by the 
Workers' Compensation Board with respect to claims he has made. If Mr. 
Burns wishes to challenge a specific decision of the Workers' Compensation 
Board then any challenge must be brought within the legislative framework set 
out in the Workers Compensation Act, R.S.B.C. 1996, c. 492, or within the 
provisions within the Judicial Review Procedure Act, R.S.B.C. 1996, c. 241: 
Adams v. B.C. (W.C.B.) (1989), 42 B.C.L.R. (2d) 228 (B.C.C.A.); Sofiak 
v. Workers Compensation Board of British Columbia, unreported, (10 June 
2003), Kelowna 53426 (B.C.S.C.) 

12.  In the course of submissions, Mr. Burns' representative took the 
position that the action which Mr. Burns brings is not an appeal of a specific 
decision of the Workers' Compensation Board, but rather is an action based 
on what he alleges is a complete failure of the workers compensation system 
stemming from such things as, he alleges, failure to train workers 
compensation board claims adjudicators in even basic investigation and 
adjudication of claims. The failure of the workers compensation system is 
alleged, by Mr. Burns' representative, to amount to negligence, breaches of 
fiduciary duty, misrepresentation, breach of trust and fraud. Some of his 
submissions are somewhat reflective of the allegations set out in the 
purported amended statement of claim. These allegations, again unsupported 
by any material facts, sound strikingly similar to the claims put forward in 
Sofiak v. Workers Compensation Board of British Columbia, supra, on 
which application Mr. Burns' representative also appeared. 

13.  With respect to any claim in negligence, there can be no claim in 
negligence where there is no duty of care. No duty of care arises in respect 
of the exercise of legislative functions or in respect of the exercise of quasi-
judicial functions: FGM Holdings Ltd. v. British Columbia (Workers' 
Compensation Board), [2000] B.C.J. No. 1630, 2000 BCSC 1188; Sofiak 
v. Workers Compensation Board of British Columbia, supra; Cooper v. 
Hobart, [2001] 3 S.C.R. 537, 2001 SCC 79. Similarly, an allegation of the 
existence of a fiduciary duty is inconsistent with the board exercising a quasi-
judicial function: Sofiak v. Workers Compensation Board of British 
Columbia, supra.” 

               (Underlining Added) 

In relation to the characterization of the Board’s conduct as an abuse of public office, 

Beames J. said: 

“14.  Finally, it may be possible to characterize the plaintiff's allegations as 
contained in the purported amended statement of claim as an abuse of public 
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office. With respect to this possible claim, in order to make out the 
intentional tort of abuse of public office, a plaintiff must plead the material 
facts to support a claim that a public official has exercised power for the 
specific purpose of injuring the plaintiff, or to have acted "unlawfully with a 
mind of reckless indifference to the illegality of his act". This intentional tort 
requires proof of bad faith: Powder Mountain Resorts Ltd. v. British 
Columbia, [2001] B.C.J. No. 2172, 2001 BCCA 619. Again, there are no 
material facts in the statement of claim or the purported amended statement 
of claim which would found such a cause of action. Although the statement 
of claim, the amended statement of claim, and the submissions made on 
behalf of Mr. Burns by his representative set out a number of wide ranging 
complaints which the plaintiff, and unnamed others, have with respect to the 
administration of the workers compensation system in British Columbia, as 
Smith, J., as he then was, said in Homalco Indian Band v. British Columbia, 
[1998] B.C.J. No. 2703: 

The ultimate function of pleadings is to clearly define the issues of 
fact and law to be determined by the court. The issues must be 
defined for each cause of action relied upon by the plaintiff. That 
process is begun by the plaintiff stating, for each cause, the 
material facts, that is, those facts necessary for the purpose of 
formulating a complete cause of action ... The defendant, upon 
seeing the case to be met, must then respond to the plaintiff's 
allegations in such a way that the court will understand from the 
pleadings what issues of fact and law it will be called upon to 
decide ... If the statement of claim is to serve the ultimate 
purpose of pleadings, the material facts of each cause of action 
relied upon should be set out in the above manner. As well, they 
should be stated succinctly and the particulars should follow and 
should be identified as such ...” 

 

[285] Turning now to this case, I conclude that WHSCC’s governing legislation 

precludes a finding that a private duty of care was intended.  This intent is expressed 

through (i) the Workplace Health, Safety and Compensation Commission Act, 

which contains the following statutory immunity clause, at section 14: 

 “14.  Neither the Chairperson of the board of directors, the Chairperson of 
the Appeals Tribunal, the President and Chief Executive Officer, the other 
members of the board of directors, an officer or other employee of the 
Commission or an officer or other person appointed under this Act, the 
Workers’ Compensation Act, the Firefighters’ Compensation Act or the 
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Occupational Health and Safety Act, nor anyone acting under the 
instructions of any of them or of the Commission, or under the authority of 
this Act, the Workers’ Compensation Act, the Firefighters’ 
Compensation Act, the Occupational Health and Safety Act, or the 
regulations, shall be personally liable for any loss or damage suffered by any 
person by reason of anything in good faith done, or omitted to be done, by 
him, her or them, pursuant to or in the exercise or supposed exercise of the 
power given to him, her or them by this Act, the Workers’ Compensation 
Act, the Firefighters’ Compensation Act or the Occupational Health and 
Safety Act.” 

 
and (ii) the Workers’ Compensation Act, which contains the following provision 

granting the Commission exclusive jurisdiction to determine questions respecting a 

workplace injury, at section 34: 

“34(1)  Except as provided in sections 42.1 and 42.2, the Commission has 

exclusive jurisdiction to examine into, hear and determine all matters and 

questions arising under this Part and as to any matter or thing in respect to 

which any power, authority or discretion is conferred upon the Commission, 

and the action or decision of the Commission thereon shall be final and 

conclusive and shall not be open to question or review in any court, and no 

proceedings by or before the Commission shall be restrained by injunction or 

other process or proceeding in any court. 

 

34(2)  Without thereby limiting the generality of the provisions of subsection (1), 

such exclusive jurisdiction extends to determining: 

(a) the existence of, and degree of, disability by reason of any injury; 

(b) the permanence of disability by reason of any injury; 

(c) the amount of average earnings, average net earnings, loss of 

earnings, net family income and an amount for a permanent physical 

impairment arising out of an injury; 

(d) the degree of diminution of earning capacity by reason of any injury; 

(e) the existence of the relationship of “member of the family”; 

(f) the existence of dependency; 

(g) the character, for the purposes of this Act, of any industry, and the 

class to which such industry should be assigned; 

(h) whether the employment of a person in an industry within the scope 

of this Part is that of a worker, a sub-contractor or an independent 
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contractor; 

(i) whether personal injury or death has been caused by accident; 

(j) whether an accident arose out of and in the course of an employment 

within the scope of this Act.” 

  

(Underlining Added) 

The immunity clause itself does not purport to apply to the Defendant, WHSCC.  

However, as noted by Farrar, J.A. (at paragraph 35), even if such a clause does not 

purport to limit the liability of the named defendant, the presence of such a clause is 

nevertheless an important factor that militates against a finding of sufficient proximity to 

establish a prima facie duty of care under the first part of the Anns test.  Also, the 

provision granting to WHSCC exclusive jurisdiction to determine matters under the Act 

and ousting review by the courts (while providing an opportunity to appeal to an 

Appeals Tribunal and then, to the New Brunswick Court of Appeal), illustrates that the 

scheme of the legislation is to oust the jurisdiction of the court and an intention to 

exclude a private law duty of care in relation to such matters. 

 

[286] Speaking to the scheme of the legislation generally, our Court of Appeal said, in 

Strait Crossing v. Workplace, Health, Safety and Compensation Commission of 

New Brunswick, 2002 NBCA 70: 

 “14.  Strait Crossing argues that Article 1.6 is evidence of the parties' 
intention that liability under its indemnity obligation is to be assessed under the 
Agreement, not by reference to monies paid out to bridge workers in 
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accordance with the provincial legislation. Specifically, Strait Crossing points 
to the requirement that the parties submit to the jurisdiction of the courts with 
respect to "claims arising out of the Agreement". This is true, but it is also 
significant that Article 1.6 goes on to provide that access to the courts is 
subject to any restrictions that exist "under applicable laws". The workers' 
compensation legislation of both New Brunswick and Prince Edward Island 
imposes such restrictions. With respect to decisions that fall within the 
Boards' exclusive jurisdiction, a statutory review process is in place. It is a 
process that culminates in a right of appeal, to the Court of Appeal, on 
questions of law and jurisdiction. In the usual case, a dispute falling within the 
exclusive jurisdiction of the Boards cannot be the subject of an action that 
circumvents the administrative scheme. Clearly, the Court of Queen's 

Bench lacks the jurisdiction to entertain an action intended to redress 

a Board decision that is subject to a prescribed review process. 

Decisions that fall outside a board's exclusive jurisdiction and involve 

a breach of the Agreement may be litigated without resorting to the 

statutory review process. For these reasons, Article 1.6 does not support 
Strait Crossing's interpretative argument. Rather, that provision is consistent 
with the interpretation offered by the Boards and accepted by the Motions 
Judge.” 

      (Underlining and Bold Added) 
 

[287] Accordingly, in relation to the issue of proximity in the first stage of the Anns 

test, while Mr. Goodwin had, as intended by the legislation, a direct and ongoing 

relationship with WHSCC and its representatives, it is my view that the proximity that 

might otherwise be found to exist as a result of such a relationship is negated by the 

Workers’ Compensation Act and the Workplace Health, Safety and Compensation 

Commission Act which collectively evidence a legislative intention to preclude a private 

law duty of care. 

 

[288] Even if there was proximity under the first part of the Anns test, so as to give 

rise to a prima facie duty of care, I would conclude that, under the second part of the 
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Anns test, the prima facie duty of care would be negated by the policy considerations 

related to the scheme of the legislation, are as expressed above. 

 

[289] For these reasons, it is my view that WHSCC does not owe Mr. Goodwin a 

duty of care and he is unable to ground the claims that he has made in negligence.  In the 

absence of bad faith, his remedy, for the decisions of WHSCC he claims were wrong, 

was to appeal to the Appeals Tribunal and, if warranted, on to the New Brunswick 

Court of Appeal. 

 

B. Bad Faith, Bad Faith Negligence and Misfeasance in Public Office 

 

[290] As stated in his Pre-Trial Brief, Mr. Goodwin claims his treatment at the hands 

of WHSCC has “inflicted far more damage than the injury suffered in the workplace”. 

 

[291] Mr. Goodwin argues that his mistreatment by WHSCC involves decisions made 

in bad faith.  In particular, he argues that the “negligence of the Defendant goes beyond 

the ordinary concept of negligence and amounts to bad faith, as discussed in the leading 

case of Finney v. Barreau du Québec”.  In his Post-Trial Brief, Mr. Goodwin 

reproduces the following summary of this concept as set out in Entreprises Sibeca 

Inc. v. Frelighsburg (Municipality), [2004] 3 S.C.R. 304: 

“25.  No problem arises when the bad faith test is applied in civil law. That 
concept is not unique to public law. In fact, it applies to a wide range of fields 
of law. The concept of bad faith is flexible, and its content will vary from one 
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area of law to another. As LeBel J. noted in Finney v. Barreau du 

Québec, [2004] 2 S.C.R. 17, 2004 SCC 36, the content of the concept of 
bad faith may go beyond intentional fault (at para. 39): 

Bad faith certainly includes intentional fault, a classic example of 
which is found in the conduct of the Attorney General of Quebec 
that was examined in Roncarelli v. Duplessis, [1959] S.C.R. 
121. Such conduct is an abuse of power for which the State, or 
sometimes a public servant, may be held liable. However, 
recklessness implies a fundamental breakdown of the orderly 
exercise of authority, to the point that absence of good faith can 
be deduced and bad faith presumed. The act, in terms of how it 
is performed, is then inexplicable and incomprehensible, to the 
point that it can be regarded as an actual abuse of power, having 
regard to the purposes for which it is meant to be exercised ... . 

26.  Based on this interpretation, the concept of bad faith can encompass 
not only acts committed deliberately with intent to harm, which corresponds 
to the classical concept of bad faith, but also acts that are so markedly 
inconsistent with the relevant legislative context that a court cannot 
reasonably conclude that they were performed in good faith. What appears 
to be an extension of bad faith is, in a way, no more than the admission in 
evidence of facts that amount to circumstantial evidence of bad faith where a 
victim is unable to present direct evidence of it.” 

                (Underlining Added) 

Immediately following the above quotation from Enterprises Sibeca, Mr. Goodwin’s 

brief states that he “is making a claim similar to what is discussed in the preceding 

quotation”.  In argument, counsel to Mr. Goodwin canvassed fully the evidence and 

stressed his position that the conduct of WHSCC was so reckless and inconsistent with 

its legislated obligations to Mr. Goodwin that the only reasonable conclusion is that 

WHSCC did not perform its duties in good faith. 

 

[292] Within the first year of his workplace injury, Mr. Goodwin expressed the 

opinion that WHSCC had failed to fulfil its obligations to him.  Since 1987, he has 

consistently expressed this same sentiment.  I accept that his disappointment and his 
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frustration in his dealings with WHSCC are genuinely felt and, after all this time, well 

entrenched.  However, with great respect to such long and strongly held feelings and 

opinions, the evidence does not support a finding of bad faith on the part of WHSCC.  

In fact, a close analysis of the evidence does not support many of the material factual 

allegations made by Mr. Goodwin and on which he relies to establish bad faith and/or 

an abuse of process. 

 

[293] I will address some of these allegations.  In doing so, it must be remembered 

that the issue is not whether WHSCC made a correct decision; the remedy under the 

legislation when Mr. Goodwin disagreed with a decision was to appeal to the Appeals 

Board/Tribunal.  The issue is whether WHSCC’s conduct amounts to bad faith. 

 

Vocational Rehabilitation and the Decision That Mr. Goodwin is Prepared to Return 
to Suitable Employment 
 

[294] The earliest of Mr. Goodwin’s allegations of wrongdoing on the part of 

WHSCC is his claim that the assistance he received from the Vocational 

Rehabilitation Department was grossly inadequate (expressed as early as November 

1987) and in particular, that the actions of Wanda Cross were so egregious as to 

constitute bad faith.  Related to this alleged failure is Mr. Goodwin’s allegation that, 

in May 1989, WHSCC wrongly determined that he was prepared to return to 

“suitable employment” and subsequently, WHSCC erroneously decided that he was 

capable of performing the duties of a shipper/receiver. 
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[295] In making these allegations Mr. Goodwin focuses largely on what he 

describes or characterizes as the failings of Ms. Cross.  Mr. Goodwin says that, 

from the beginning of his involvement with Ms. Cross, she misunderstood Dr. 

Wheelock’s prognosis for his recovery.  He argues that this misunderstanding and 

her lack of diligence in following policy and paying proper attention to his case, led 

to inadequate vocational rehabilitation support and finally, the reckless and 

premature determination that he was “prepared to return to suitable employment”. 

 

[296] To show that Ms. Cross misunderstood his medical condition and prognosis, 

Mr. Goodwin points to the inaccurate statement in Ms. Cross’ memorandum of 

November 12, 1987 that Dr. Wheelock had reported that Mr. Goodwin would be “as 

good as new” in 18 months.  This statement, while not accurate, is not compelling 

evidence that Mr. Goodwin’s condition was misunderstood.  The statement must be 

viewed in the context of not only the memorandum itself, which was written less than 

two weeks after Mr. Goodwin began his involvement with the Vocational Rehabilitation 

Department and Ms. Cross, but also, other evidence of that time, including her 

subsequent memorandums which accurately describe Dr. Wheelock’s opinions.  It is 

my view that the evidence as a whole does not support the suggestion that Ms. Cross 

and/or WHSCC misunderstood the medical evidence of Mr. Goodwin’s condition and 

as a consequence, overestimated his ability to work or underestimated the assistance he 

required from the Vocational Rehabilitation Department.  Mr. Goodwin’s own 

statements at that time and at trial, acknowledge the accuracy of the medical reports 

and are consistent with the position that Mr. Goodwin could work and wanted to work. 
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[297] In October of 1987 the medical evidence was that Mr. Goodwin had a work 

restriction but he could work at “harbour work rather than sea work” (Dr. Wheelock, 

September 21, 1987).  Also at this time, Mr. Goodwin and Ms. Cross both pursued 

the possibility of his commencing employment at Saint John Shipbuilding.  Mr. Goodwin 

also applied for other jobs.  Mr. Goodwin suggested that Ms. Cross interfered with his 

getting the job at Saint John Shipbuilding but the evidence does not support this claim.  

The position was eventually phased out and this is acknowledged by Mr. Goodwin. 

 

[298] Ms. Cross ended Mr. Goodwin’s involvement with the Vocational 

Rehabilitation Department for the first time in February 1988 having concluded, after 

working with him for three months, that he was “vocationally prepared for 

employment”.  Even if the decision of Ms. Cross was wrong, which is not obvious from 

the evidence at trial, there was no evidence of bad faith in the assistance she provided 

or the decision she made. 

 

[299] While it is clear Mr. Goodwin did not like this decision, Mr. Goodwin did not 

go on to be “deemed” and have his future earnings loss assessed, as would typically be 

the case with an injured worker who was ready for employment.  Nor did Mr. 

Goodwin appeal.  Instead, Dr. West provided a note that said he expected that, with 

time, Mr. Goodwin would be able to return to his pre-accident job and Mr. Goodwin 

met with Andrew Rauska and Allan Cromwell and indicated the same.  Based on this, 

they decided to continue Mr. Goodwin’s disability benefits and give him more time to 
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heal and to see if he would recover to the point where he could return to his pre-

accident employment. 

 

[300] This direction from Mr. Rauska and Mr. Cromwell does not reflect a rejection 

of the decision that Mr. Goodwin was “vocationally” prepared for employment.  

Despite the fact that Mr. Goodwin was able and willing to work, Mr. Rauska and Mr. 

Cromwell accepted Mr. Goodwin’s request for more time (and a continuation of 

benefits), to determine if he would recover to the point where he could resume his old 

job.  Mr. Rauska and Mr. Cromwell did not disagree with Ms. Cross’ conclusion that 

Mr. Goodwin was prepared for employment that accommodated the work restriction 

identified by the medical reports.  In fact, they directed Ms. Cross, while Mr. Goodwin 

was waiting to see if he could resume his pre-accident employment, to assist him in the 

“pursuit of lighter forms of employment”.  This was the path she and Mr. Goodwin 

pursued between November 1987 and February 1988. 

 

[301] In July 1988, following a report from Dr. Wheelock, it was determined that Mr. 

Goodwin’s work restriction would continue and he would not be able to return to his 

pre-accident employment.  In his memorandum to the Vocational Rehabilitation 

Department, Mr. Rauska stated that “Mr. Goodwin should be advised that employment 

of a modified nature is now top priority”.  Once again the objective of WHSCC was to 

assist Mr. Goodwin with a job search for employment that was compatible with his 

work restriction.  The evidence was that Mr. Goodwin was willing to take employment 

but, in the absence of finding a suitable job, he wanted to pursue retraining.  Mr. 
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Goodwin suggested a three year course at the Community College.  Ms. Cross 

disagreed.  She felt that given his ability to work and his past experience, a three year 

course was “totally unacceptable”. 

 

[302] As evidence in support of his claim of bad faith, Mr. Goodwin points not only to 

Ms. Cross’ refusal to support the Community College option but also to what he 

describes her harsh language – such as when she stated in her August 5, 1988 

memorandum that three years of Community College was “totally unacceptable”.  He 

says this evidences that she did not understand his needs and she was not open or 

willing to provide adequate support.  Mr. Goodwin indicated that it was after his 

meeting with Mr. Rauska and Mr. Cromwell in February 1988 that he participated in 

the Choices program through Manpower and that this is what led to his following up 

with the Community College option. 

 

[303] By October 1988, Mr. Goodwin said that he was waiting for a myelogram and 

he could not work nor participate in vocational rehabilitation until it was completed.  

Because of this, Ms. Cross again ended the involvement of the Vocational Rehabilitation 

Department. 

 

[304] After the myelogram and Dr. Wheelock’s report of November 30, 1988, which 

stated that Mr. Goodwin “should find an occupation that may involve heavy work, but 

should involve less risk than his tugboat occupation”, Mr. Rauska suggested a meeting 

with Mr. Goodwin to “layout his options once and for all”. 
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[305] Mr. Goodwin again met with Mr. Rauska. At this January 1989 meeting, Beth 

O’Leary was also present.  She had assumed the position of Assistant Director of 

Vocational Rehabilitation.  Mr. Rauska explained at trial that the purpose of the meeting 

was to sit down with Mr. Goodwin and establish a plan.  It was decided that Mr. 

Goodwin would be provided with “short term assistance with job search”. 

 

[306] After the meeting, Warren Comeau was assigned as Mr. Goodwin’s new 

vocational rehabilitation officer, instead of Ms. Cross.  Mr. Comeau was directed to 

provide Mr. Goodwin with short-term assistance with job search.  Mr. Goodwin says 

there was no plan for vocational rehabilitation.  According to Mr. Rauska, this was the 

plan. 

 

[307] Almost immediately after his meeting with Mr. Rauska and Ms. O’Leary, Mr. 

Goodwin wrote to Mr. Rauska to request that WHSCC provide him with financial 

assistance to purchase a Motel/Restaurant business.  Later, he indicated that this 

required $200,000.00. 

 

[308] As directed, Mr. Comeau met with and assisted Mr. Goodwin with job search. 

 Mr. Goodwin’s suggestions/proposals to have WHSCC finance the acquisition of a 

Motel/Restaurant business did not go anywhere.  Mr. Rauska testified that a specific 

plan was never presented.  He also testified as to the criteria before such a rare action is 

taken.  It is also clear that WHSCC felt such options for getting back into the 
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workforce were not reasonable or necessary, given Mr. Goodwin’s condition and 

circumstances. 

 

[309] In April/May 1989 Mr. Comeau ceased to be employed at WHSCC. While it 

was suggested that his departure from WHSCC was suspicious, there was no evidence 

of this.  Also, I note that while Mr. Goodwin was quite pleased with his experience with 

Mr. Comeau and was very complimentary of him, Mr. Comeau pursued job search 

efforts for Mr. Goodwin, as he had been directed and as had been done by Ms. Cross 

previously. 

 

[310] In May 1989 and in the place of Mr. Comeau, Ms. Cross spoke to Mr. 

Goodwin.  She then recommended that the assistance of Vocational Rehabilitation 

Department end on the basis that he was prepared for suitable employment. Mr. 

Goodwin appealed this decision. 

 

[311] As mentioned above, Mr. Goodwin focuses largely on the conduct of Ms. 

Cross to evidence bad faith on the part of WHSCC.  While he has emphasized greatly 

the language of her various reports, the totality of the evidence indicates that this is a 

misplaced and overly simplistic view of the role of Ms. Cross.  It may be that Ms. 

Cross had the most contact with Mr. Goodwin and she was the “face” of WHSCC.  

Regardless of the reason, Mr. Goodwin’s focus on Ms. Cross as the author of what he 

says WHSCC failed to do for him ignores the significant involvement of others who 

were superior to her and made decisions respecting his case.  In particular, Mr. 
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Goodwin’s meetings in February 1988 with Mr. Rauska and Mr. Cromwell and in 

January 1989 with Mr. Rauska and Ms. O’Leary were key to the assessment of his 

ability to work and the assistance he would be given. Following the February 1988 

meeting, Mr. Rauska directed that Mr. Goodwin, while he convalesced, be assisted for 

“job search”, if required.  It was also Mr. Rauska that ordered the change in direction in 

July 1988 after Dr. Wheelock made it clear that Mr. Goodwin’s work restriction would 

not resolve to a point where he could go back to his pre-accident employment.  Mr. 

Rauska again directed that Mr. Goodwin be assisted with job search.  After the January 

1989 meeting, held for the purpose of developing a plan for Mr. Goodwin, Warren 

Comeau was directed to assist with job search. 

 

[312] It may be that if Mr. Goodwin had appealed any of these decisions, the 

Appeals Board would have directed that he receive more than assistance with job 

search.  However, this was not done.  As to Mr. Goodwin’s thesis that the conduct of 

Ms. Cross was the root of the lack of support from the Vocational Rehabilitation 

Department, this is not supported by the facts. 

 

[313] In the end, even if WHSCC’s position on these decisions was wrong, which is 

not apparent, WHSCC’s conduct to May 1989, including that of Ms. Cross and/or Mr. 

Rauska, does not show a “serious carelessness or recklessness” or otherwise support a 

finding of bad faith on the part of WHSCC. 

 

Overpayment Resulting From CPP 
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[314] The issue of CPP disability benefits reducing Mr. Goodwin’s workers’ 

compensation benefits highlights a longstanding bone of contention for Mr. Goodwin.  

At trial, he referred to the setoff as “ghost money” – that WHSCC wanted the real 

money and he was to get the ghost money.  None of Mr. Goodwin’s complaints in 

relation to this issue assist him in his claim of bad faith. 

 

[315] There were three distinct assertions made by Mr. Goodwin in relation to his 

receipt of CPP disability benefits. 

 

[316] First, he disputed that the retroactive award of CPP benefits in April 1989 

resulted in a workers’ compensation overpayment of $14,858.98 or that he had the 

obligation to repay the amount.  This was an issue from the time WHSCC sought its 

repayment.  Mr. Goodwin acknowledged at trial that he had been told before he 

received CPP disability benefits that such benefits would reduce the amount of his 

workers’ compensation disability benefits and that this was required by law.  Mr. 

Goodwin appealed the issue and lost these appeals.  In relation to Mr. Goodwin’s 

allegation that WHSCC acted in bad faith and deliberately sought to cause him stress, 

through its efforts to collect the overpayment – Mr. Goodwin has not persuaded me.  

WHSCC was entitled to recover the overpayment.  There is no evidence that WHSCC 

acted inappropriately and its conduct in relation to this issue does not indicate bad faith. 
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[317] Second, Mr. Goodwin disputed the ability of WHSCC to reduce workers’ 

compensation benefits by the amount of CPP disability benefits on an ongoing basis.  

This position was not as clearly advanced as was his dispute of the obligation to repay 

the overpayment – that said, it was raised by Mr. Goodwin as recently as June 7, 2012 

in a letter to Carol Veysey which is as follows: 

  
“Subject:  Illegal Deductions of CPPD Benefits from 1987 – 2005 – Murray 
Goodwin #597902 

 
 Ref: A.  My file #1887 WSNB Dated July 9/07 
  B.  W.C. Robertson WCB file # 38 – dated May 26, 1987 
  C.  W.C. Robertson WCB file # 45 – dated July 27, 1987 
  D.  Mr. Brent Hoyt WCB file # 57 – dated September 18, 1987 
 E.  Dr. Gregory Head Medical Dept C.P.P. Board File # 170 – dated  
  Oct 20, 1988 

F.  Mr. Brent Hoyt WCB file #93 – dated Nov. 18, 1987 
G.  W.E. McNulty Dir. Review Dept. WCB file#192 – dated Dec 19, 
 1988 
H. Jane Underhill WCB file# 199 – dated Feb 18, 1989 (deduction  
 illegal) (inquiry from CPP) 
I. Brent Hoyt WCB file# 199 – dated Feb 18, 1989 (deduction 

illegal) 
J. Health & Welfare Ottawa Canada File # 201 – dated Feb 21, 

1989 CPPD approved) Wanda Cross file #226 – dated May 
11/89 deemed shipper receiver 

K. W.E. McNulty File #235 – dated May 25, 1989 (McNulty – Hoyt 
– Underhill (Involved with H&W Ottawa for 597902 to receive 
CPPD) 

L. Review Committee file# 275 – dated Aug. 29, 1989 (597902 
Goodwin questions CPPD claw back Benefits) 

M. Michael Daigle WECB file# 317-319 deemed (shipper/Receiver) 
Sept 25, 1989 Ref Wanda Cross file#226 May 11, 1989 

N. W.E. McNulty WCB file# 321-331 – dated Oct 10, 1989 Upheld 
deeming May 11, 1989 

O. Appeal Panel Decision 960 192 File #627-638 – dated Nov 28, 
1996 

P. Appeals Panel Decision 970441 File#783-793 – dated Sept 24, 
1997 

The Canada Pension Disability funds were deducted by WCB/WSNB illegally 
from 1987 to 2005 from Mr. Goodwin in WCB/WSNB benefits. 
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Mr. Goodwin is demanding the return of subject funds immediately. 
 
There will be interest charged of nineteen percent (19%) from the date of this 
document commencing in 30 days.”  
                                 (Underlining Added) 

 

At trial, Mr. Goodwin did not advance this assertion that it was illegal for WHSCC to 

reduce workers’ compensation disability benefits by the amount of CPP disability 

benefits. 

 

[318] However, and this is the third assertion relating to CPP benefits, Mr. Goodwin 

amended his Statement of Claim to allege that the collection of the overpayment was 

discriminatory, contrary to section 15 of the Charter, on the basis that WHSCC 

forgave such overpayments for other injured workers.  I will deal with the claim of 

discrimination under the Charter separately below. 

 

[319] It is unfortunate that Mr. Goodwin formed the view that WHSCC was doing 

something wrong by claiming and seeking to recover the overpayment caused by the 

CPP award.  This position formed the basis for his first intention to appeal and it has 

continued to be an irritant to the relationship that has festered for a long time; without 

good cause. 

 

The First Appeals (1989 – 1991) 

 

[320] The first appeal initiated by Mr. Goodwin related to the overpayment claimed 
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by WHSCC as a result of the retroactive CPP award.  Very soon thereafter it also 

included his appeal of the May 1989 decision that he was prepared for suitable 

employment.  There is no evidence relating to these appeals that supports Mr. 

Goodwin’s claim of bad faith. 

 

[321] At the time he filed his appeal of the decision that he was prepared for suitable 

employment, Mr. Goodwin had not been “deemed” capable of performing a specific 

job for the purpose of determining his entitlement to extended earnings loss (long term 

disability) benefits.  In September 1989, the Permanency Planning Committee 

determined that Mr. Goodwin was capable of being a shipper/receiver. 

 

[322] Mr. Goodwin argues that the determination that he was capable of performing 

the duties of a shipper/receiver was wrong is demonstrated by the decision being 

overturned by the Appeals Tribunal in 1996.  This is an over simplification.  In 1996, 

the Appeals Tribunal had before it a considerable amount of new information.  

However, even if the decision was wrong, there is no evidence of bad faith at the time 

the determination was made in September 1989. 

 

[323] Mr. Goodwin also complains that the process before the Appeals Board in 

1990/91 was exceptionally slow and, more importantly, that he was denied natural 

justice.  He alleged that Beth O’Leary provided a memorandum (dated August 30, 

1990) to Dr. Spalding, the Chair, without him knowing that this had occurred and 

without him having had an opportunity to be heard by the Appeals Board before it 
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made its final decision.  After the trial, this assertion was acknowledged to be incorrect. 

 In a letter from Mr. Goodwin to the Appeals Board dated January 29, 1991, Mr. 

Goodwin indicates that he had a copy of Mr. O’Leary’s memorandum, he commented 

on its content and he declined the opportunity to have an oral hearing before the 

Appeals Board before it rendered its decision (which occurred on March 28, 1991).  

Notwithstanding that the facts differ from his assertions at trial, Mr. Goodwin maintains 

that Ms. O’Leary should not have provided the August 30, 1990 memorandum to the 

Appeals Board.  Even if this is the case, which is a fact acknowledged by WHSCC, this 

fact alone does not support a finding of bad faith. 

 

[324] Although not directly related to the Appeal, the Appeals Board gave Mr. 

Goodwin the ability to seek the assistance of the Vocational Rehabilitation Department 

if he presented a plan.  While he complained that he was not assisted by the Vocational 

Rehabilitation Department after 1991, he did not present a plan as was contemplated by 

that decision.  From June to December 1991, Mr. Goodwin was receiving treatment 

from Dr. Thompson at the Fredericton Pain Clinic.  Ultimately, the 1997 appeal 

determined he could not work during this period and awarded full benefits from 1989.  

Mr. Goodwin has not persuaded me that because he did not have additional vocational 

rehabilitation between 1991 and 1997 (when the Second Appeal suggested the same 

option) that this evidences bad faith on the part of WHSCC. 

 

Legislative Changes and Delayed Payments 
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[325] As part of his claim, Mr. Goodwin points out that WHSCC failed to pay 

benefits due to him on time.  In 1990 there were changes to the legislation that entitled 

Mr. Goodwin to income loss (disability) benefits.  While there is no doubt that this 

obligation should have been discovered earlier and Mr. Goodwin should have been paid 

earlier, there is no indication that bad faith had any role in the delay.  Also, in relation to 

his claim that this delay was prejudicial, once it was discovered in 1993 that these funds 

were payable, they were used to repay the overpayment due to WHSCC from Mr. 

Goodwin since April 1989.  Accordingly, the balance due and paid to Mr. Goodwin in 

1993 was $1,537.15. 

 

Allegation That Shoulder Surgery is “Imperative” in 1991 

 

[326] Another allegation made by Mr. Goodwin is that WHSCC deprived him of 

medical care contrary to section 7 of the Charter.  In his Statement of Claim, he alleged 

that Dr. Touchie recommended that it was “imperative” that he have an operation on his 

shoulder and WHSCC refused the operation.  This is not an accurate characterization 

of the evidence at trial. 

 

[327] Dr. Touchie’s May 1991 report suggested that a surgical procedure (excision of 

the lateral end of the clavicle) “might give him specific relief” for the related pain.  Dr. 

Touchie’s report also noted that he had referred Mr. Goodwin to Dr. Thompson at the 

Fredericton Pain Clinic.  Mr. Goodwin received a course of treatment from Dr. 

Thompson that began in June 1991 and continued until December 1991. 
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[328] Mr. Goodwin did not pursue the surgical option either during the time he was 

treated by Dr. Thompson or after – until 1996.  Dr. Scott indicated that, because of the 

pain relief provided by Dr. Thompson, the surgery was not warranted at that time.  

There was no request to WHSCC by Mr. Goodwin or a physician on his behalf to have 

the procedure performed until 1996. 

 

[329] Further, Dr. Barnhill and Dr. Keyes observed that support for the procedure in 

1991 was “soft”, in contrast to the medical evidence in 1996, when diagnostics 

indicated a stronger, clearer need for the procedure. 

 

[330] In summary, the facts alleged in support of the claimed Charter breach were 

not proven.  Further, there was nothing in relation to this issue to suggest bad faith. 

 

 

 

Physiotherapy 

 

[331] The circumstances surrounding the termination of Mr. Goodwin’s physiotherapy 

treatment (and membership at the Aquatic Centre) in June 2005 must be an 

embarrassment to WHSCC in terms of service delivery to an injured worker.  

However, as noted at the beginning of this part, the issue is not whether WHSCC’s 

conduct is negligent or inconsistent with good practice, rather, the issue is whether the 
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conduct amounts to bad faith. 

 

[332] The arrangement with Mr. Goodwin that was terminated in June 2005 was 

unique.  In 2002, as a result of a concern that Mr. Goodwin’s ongoing and frequent use 

of physiotherapy was excessive or might not be justified, Mr. Daigle investigated the 

need for its continuation.  Mr. Daigle’s consultations included communicating with Mr. 

Goodwin, Ken Salmon and a physiotherapy consultant at the Workers’ Rehabilitation 

Centre.  Following these discussions, Mr. Daigle agreed to make arrangements for Mr. 

Goodwin to have (i) membership at the Aquatic Centre and (ii) physiotherapy with Mr. 

Salmon, as necessary.  Mr. Daigle’s decision and this arrangement, was not based on 

the objective of improving Mr. Goodwin’s condition.  In the opinion of Mr. Salmon, 

that was not a realistic objective.  The only reasonable objective was to assist in 

controlling Mr. Goodwin’s pain and assist him with carrying on the activities of daily 

living.  The arrangement was undertaken by WHSCC on this basis. 

 

[333] The goals for this arrangement and Mr. Goodwin’s physiotherapy treatment are 

important because, when WHSCC terminated physiotherapy in 2005, one of the 

reasons given was that there was no evidence of it improving Mr. Goodwin’s condition. 

 

[334] At trial, Mr. Salmon was questioned on the uniqueness of Mr. Goodwin’s 

physiotherapy regime.  He had no other patient who had an indefinite or such a 

longstanding program of physiotherapy, with scheduled appointments as frequent as two 

times a week.  If this information was sought in order to imply that, because the 
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arrangement was singular, it was not justified, it was not persuasive in view of the 

evidence of the treatment’s benefit to Mr. Goodwin.  I accept Mr. Salmon’s opinion 

that physiotherapy for Mr. Goodwin, with the objective of controlling pain and 

facilitating his ability to carry on with activities of daily living, provided a real and 

demonstrable benefit to Mr. Goodwin.  Also, at trial, this objective was acknowledged 

to be sound by John Brown, the physiotherapist who treated Mr. Goodwin at the 

Workers’ Rehabilitation Centre.  This evidence was not challenged. 

 

[335] Although these opinions were not challenged, it is clear that WHSCC does not 

typically support physiotherapy on terms similar to the 2002 arrangement made with 

Mr. Goodwin.  Mr. Daigle approved the membership at the Aquatic Centre but his goal 

was to reduce the frequency of physiotherapy and fund physiotherapy only when it was 

required.  Mr. Daigle expected that, with a membership to the Aquatic Centre, 

physiotherapy would not continue to occur by regularly scheduled appointments but 

rather would occur, as necessary, at the request of Mr. Goodwin. The letter from Mr. 

Daigle to Mr. Salmon dated October 21, 2002 stated the following regarding the 

continuation of physiotherapy: 

  
“In addition, he claims that periodically, he will still need the odd physiotherapy 
treatment and has offered to simply contact you on a PRN basis versus setting 
up appointments.   I especially like this approach and this way; he can also 
discuss his hydrotherapy pool exercise treatments with the physiotherapist so as 
to ascertain that they meet his needs, not overdoing it. 

 
 With this being said, we are authorizing physiotherapy treatments for Mr. 

Goodwin, in conjunction with pool membership.  Please continue to provide us 
with progress following treatments.” 

                           (Underlining Added) 
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It turned out that after October 2002 Mr. Goodwin continued to have physiotherapy 

about two times each week (when he was not away).  While this was not precluded by 

the arrangement, it is clear from the letter and Mr. Daigle’s testimony that he did not 

intend regularly scheduled physiotherapy to carry on as it had previously.  Despite this, 

WHSCC had not previously told Mr. Goodwin that he was using physiotherapy in a 

manner that was inconsistent with the arrangement made in 2002. 

 

[336] Mr. Daigle also testified that he expected the arrangement with Mr. Goodwin 

would be reviewed annually.  Mr. Goodwin, on the other hand, felt that Mr. Daigle’s 

arrangement was for an indefinite time.  In fact, as the event logs indicate, when Mr. 

Goodwin’s caseworker, Kamini Bernard, looked into Mr. Goodwin’s use of 

physiotherapy in the fall of 2003, about the time his membership at the Aquatic Centre 

first required renewal, Mr. Goodwin was not happy with this review.   His views on the 

arrangement’s desirability were expressed strongly then, as they were at trial. 

 

[337] In October 2004, Mr. Goodwin’s membership at the Aquatic Centre again 

came up for renewal and after approving renewal of the membership, Ms. Ouellet 

sought information regarding Mr. Goodwin’s use of physiotherapy.  This information 

indicated a high use of physiotherapy.  In April 2005, after a three month break in 

physiotherapy while Mr. Goodwin was in the southern United States, physiotherapy 

resumed and Ms. Ouellet sought the opinion of Jacek Brachaniec, a physiotherapy 

consultant.  Based on his opinion, Ms. Ouellet concluded that the continuation of the 
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arrangement was not warranted and recommended to the Regional Director that it be 

ended. 

 

[338] WHSCC’s ability to assess the appropriateness of funding the arrangement is 

not questioned.  Involving a third party physiotherapist consultant is not an issue.  Mr. 

Daigle consulted with a physiotherapy consultant in 2002.  However, the decision to 

terminate, without seeking input from Mr. Goodwin and/or Mr. Salmon or without 

giving notice, gives rise to concerns over whether the review was results driven and/or 

the outcome predetermined. 

 

[339] Making matters worse, WHSCC stated that the arrangement was ending 

because there was no improvement to Mr. Goodwin’s function when this was not the 

objective of the arrangement.  It is not difficult to understand Mr. Goodwin’s reaction to 

the decision as explained in the June 15, 2005 letter. 

 

[340] Ultimately, after an occupational therapist, retained by WHSCC to do a Home 

Care Assessment on Mr. Goodwin, recommended that the resumption of physiotherapy 

be investigated for Mr. Goodwin (in her report of the October 4, 2005 visit to Mr. 

Goodwin’s home), Ms. Ouellet decided on December 9, 2005 to have an AMPS 

assessment of Mr. Goodwin.  Her intention was that if, after the assessment, 

physiotherapy was restarted on a trial basis for six months, another AMPS assessment 

would provide an objective measure of whether Mr. Goodwin benefited from the 

physiotherapy (and Aquatic Centre membership).  Needless to say, at trial, the question 
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arose as to why this approach was not taken before the approval for physiotherapy was 

withdrawn in the first place, six months earlier, in June 2005.  It was a good question. 

 

[341] The evidence of Ms. Ouellet, who had been with WHSCC for about one year, 

was that she felt she had acted reasonably in the circumstances.  She had read the file, 

including the particulars of the 2002 arrangement, but noticed that use of physiotherapy 

was high and had been for years.  Then she obtained the opinion of a third party 

physiotherapy advisor before making a recommendation to the Director. 

 

[342] It is difficult to understand why, once Ms. Ouellet had obtained Mr. 

Brachaniec’s opinion and she concluded that the arrangement should be different, she 

did not inquire of Mr. Goodwin or Mr. Salmon.  At the very least, to have a dialogue 

regarding what form future treatment should take.  Even Ms. Bernard, who had similar 

concerns and contemplated change to the arrangement in 2003, spoke to both Mr. 

Goodwin and Mr. Salmon.  It is more than slightly perplexing as to why, at a minimum, 

there would not be a conversation with Mr. Goodwin to give him notice of a 

contemplated change to what was then a program for active treatment that had been in 

place for over two and one-half years.  Ms. Ouellet stated that WHSCC deals with 

many injured workers and she could not be expected to call every injured worker with 

every decision.  This was the same response given by Ms. Veysey.  This is difficult to 

accept when it seems that there is little about Mr. Goodwin’s case that is typical, 

including the 2002 arrangement. 
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[343] The perception that Ms. Ouelett’s review of WHSCC’s arrangement with Mr. 

Goodwin and resulting decision was reckless and the outcome predetermined, is 

understandable.  However, considering all of the evidence, including Ms. Ouellet’s 

explanation, I do not conclude that she was motivated by a “blind eye” knowledge to 

the objective of the arrangement, namely pain control and/or maintenance or that this 

unique arrangement was tailored to the needs of Mr. Goodwin (see: Three Rivers 

District Council v. Bank of England, [2001] H.L.J. No. 17).  While counsel to Mr. 

Goodwin argued that Ms. Ouelett was relatively new and she was enthusiastically 

seeking to “earn her stripes”, I do not conclude that there was any intent to harm Mr. 

Goodwin; nor do I conclude that there was a reckless disregard for Mr. Goodwin.  If 

anything, because of the uniqueness of this arrangement and the fact that Mr. 

Goodwin’s physiotherapy exceeded considerably what was contemplated by WHSCC 

as part of the arrangement, it was too easy to conclude, without a second thought, that 

the arrangement was no longer applicable or justifiable in the absence of current medical 

information.  Despite the fact that the decision to “act first and ask questions later” is a 

very unsatisfactory method of discharging WHSCC’s obligation to Mr. Goodwin in 

relation to a treatment program, I cannot conclude that bad faith is established.  I draw 

this conclusion having also considered the evidence of WHSCC’s general practices and 

conduct (some of which is addressed in the next section). 

 

[344] In summary, as unfair and unfortunate as this decision was, I am not persuaded 

that bad faith has been established. 

 

20
15

 N
B

Q
B

 3
2 

(C
an

LI
I)

Volume VI - Page 439 of 530



 
 

 

 200 

[345] Also, while not relevant to whether there was bad faith, Mr. Goodwin had the 

option of appealing a decision when he learned of it in June 2005.  If he had, the issue 

may have been resolved before his membership to the Aquatic Centre had expired in 

October or shortly thereafter.  Instead, the appeal was not undertaken until April 2006, 

after he returned from the southern United States.  Also, I note that Mr. Goodwin could 

have continued physiotherapy and to the extent the cost was not covered by his private 

insurance (from his time with the Navy) or from Medicare, he could have sought 

reimbursement from WHSCC in an appeal brought without delay. 

 

Other Evidence 

 

[346] As noted above, by 2007 Mr. Goodwin began dealing directly with Ms. Vesey 

and since then there have been no further incidents involving Mr. Goodwin that have 

given rise to allegations of bad faith. 

 

[347] Mr. Goodwin led evidence that does not relate directly to his dealings with 

WHSCC.  This evidence relates, for the most part, to WHSCC’s general practices and 

its conduct in relation to other injured workers.  It is primarily relied on to “demonstrate 

systemic abuse” on the part of WHSCC.  It also is held out as being consistent with Mr. 

Goodwin’s characterization of his experiences with WHSCC. In other words, to bolster 

his evidence. 

 

[348] Dr. Wecker and two injured workers testified as to their experience in dealing 
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with WHSCC.  Dr. West and Dr. Scott also gave evidence of their experience with 

WHSCC, apart from their experience regarding Mr. Goodwin.  Additionally, there was 

evidence regarding WHSCC’s operations, from its Annual Reports, Financial 

Statements, etc. of such facts as:  the high rate of success of appeals by injured workers 

to the Appeals Tribunal of decisions made by WHSCC; the level of dissatisfaction with 

the services offered by WHSCC; efforts by WHSCC at controlling the cost of claims 

including reference to declining workers’ compensation assessments over the last five 

years, etc. 

 

[349] The evidence of Dr. Wecker and the two injured workers who testified 

described conduct on the part of WHSCC that they characterized as inadequate in 

responding to the needs of injured workers.  This evidence was challenged on cross-

examination and disputed by the evidence presented by WHSCC.  Dr. Wecker’s 

evidence in relation to the cases of the five injured workers he spoke of was very 

specifically answered and refuted by WHSCC.  Considering all of this, while I accept 

as a fact that he and these injured workers are dissatisfied in their dealings with 

WHSCC, the facts relating to WHSCC’s decisions regarding the injured workers were 

not established to be as described by Dr. Wecker.  Of necessity, Dr. Wecker could 

only describe his or his patients’ experience or “side” of an event or action involving 

WHSCC.  From Dr. Wecker’s cross-examination and from the evidence of Dr. Keyes, 

whose evidence was, in part, based on the WHSCC file in relation to each of the five 

injured workers, it was clear that Dr. Wecker did not have full knowledge of how 

WHSCC responded to or what decisions were made, in each of the cases.  A more 
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complete picture of the circumstances of these five cases comes from the totality of this 

evidence and at a minimum, it precludes a finding that the circumstances were as viewed 

from the perspective of Dr. Wecker and as described by him at trial. 

 

[350] Parenthetically, I would note that of the five cased referenced by Dr. Wecker, 

all occurred in 2010 or later.  Similarly, the other evidence which was offered in support 

of Mr. Goodwin’s assertion of systemic abuse, generally relates to a time that is much 

more recent than the periods of time most relevant to the majority of Mr. Goodwin’s 

claims against WHSCC. 

 

Conclusion 

 

[351] As explained above, many of the material allegations of fact made by Mr. 

Goodwin in support of his claim of bad faith were not supported by the evidence.  

Further, the facts that were established do not demonstrate bad faith as contemplated 

by Finney v. Barreau du Québec or Entreprises Sibeca Inc. v. Frelighsburg. 

 

C. Misfeasance of Public Office/Abuse of Power 

 

[352] The leading case in relation to the tort of Misfeasance of Public Office is the 

decision of the Supreme Court of Canada in Odhavji Estate v. Woodhouse, [2003] 3 

S.C.R. 263.  This tort includes what is commonly called abuse of power, as it was 

described by Mr. Goodwin in this case.  It is explained in Odhavji Estate as follows: 
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“18.  The origins of the tort of misfeasance in a public office can be traced to 
Ashby v. White (1703), 2 Ld. Raym. 938, 92 E.R. 126, in which Holt C.J. 
found that a cause of action lay against an elections officer who maliciously 
and fraudulently deprived Mr. White of the right to vote. Although the 
defendant possessed the power to deprive certain persons from participating 
in the election, he did not have the power to do so for an improper purpose. 
Although the original judgment suggests that he was [page279] simply 
applying the principle ubi jus ibi remedium, Holt C.J. produced a revised 
form of the judgment in which he stated that it was because fraud and malice 
were proven that the action lay: J. W. Smith, A Selection of Leading Cases 
on Various Branches of the Law (13th ed. 1929), at p. 282. Thus, in its 
earliest form it is arguable that misfeasance in a public office was limited to 
circumstances in which a public officer abused a power actually possessed. 

19.  Subsequent cases, however, have made clear that the ambit of the tort is 
not restricted in this manner. In Roncarelli v. Duplessis, [1959] S.C.R. 121, 
this Court found the defendant Premier of Quebec liable for directing the 
manager of the Quebec Liquor Commission to revoke the plaintiff's liquor 
licence. Although Roncarelli was decided at least in part on the basis of the 
Quebec civil law of delictual responsibility, it is widely regarded as having 
established that misfeasance in a public office is a recognized tort in Canada. 
See for example Powder Mountain Resorts Ltd. v. British Columbia 
(2001), 94 B.C.L.R. (3d) 14, 2001 BCCA 619; and Alberta (Minister of 
Public Works, Supply and Services) v. Nilsson (2002), 220 D.L.R. (4th) 
474, 2002 ABCA 283. In Roncarelli, the Premier was authorized to give 
advice to the Commission in respect of any legal questions that might arise, 
but had no authority to involve himself in a decision to revoke a particular 
licence. As Abbott J. observed, at p. 184, Mr. Duplessis "was given no 
statutory power to interfere in the administration or direction of the Quebec 
Liquor Commission". Martland J. made a similar observation, at p. 158, 
stating that Mr. Duplessis' conduct involved "the exercise of powers which, in 
law, he did not possess at all". From this, it is clear that the tort is not 
restricted to the abuse of a statutory or prerogative power actually held. If 
that were the case, there would have been no grounds on which to find Mr. 
Duplessis liable. 

 
 .     .     . 

 32.  To summarize, I am of the opinion that the tort of misfeasance in a public 
office is an intentional tort whose distinguishing elements are twofold: (i) 
deliberate unlawful conduct in the exercise of public functions; and (ii) 
awareness that the conduct is unlawful and likely to injure the plaintiff. Alongside 
deliberate unlawful conduct and the requisite knowledge, a plaintiff must also 
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prove the other requirements common to all torts. More specifically, [page287] 
the plaintiff must prove that the tortious conduct was the legal cause of his or her 
injuries, and that the injuries suffered are compensable in tort law.” 

 

(See also Freeman-Maloy v. Marsden, [2006] O.J. No. 1228 (CA)) 

Based on the findings set out in relation to bad faith in the preceding section, the facts 

do not support a finding of deliberate unlawful conduct. 

 

D. Section 7 of the Charter 

 

[353] In his Post-Trial Brief, Mr. Goodwin says that “The conduct of the 

Defendant’s” staff caused delay in the Plaintiff obtaining proper medical treatment.  

Such a delay, if caused by a government actor such as the Defendant can be a breach 

of section 7 of the Charter”. 

 

[354] The facts in this case do not support a finding that WHSCC caused a delay in 

surgery as was alleged by Mr. Goodwin.  This is so in connection with the surgeries 

performed in 1997 by Dr. Barnhill and in 1999 by Dr. Wheelock. 

 

[355] Further, while WHSCC withdrew financial support for the physiotherapy and 

membership at the Aquatic Centre in 2005, in the circumstances, it cannot be said that it 

prevented the treatment.  Section 7 has no application to the circumstances before the 

Court. 
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E. Section 15 of the Charter 

 

[356] At trial, Mr. Goodwin acknowledged that despite the arguments made in his 

Post-Trial Brief under this heading, his claim based on section 15 of the Charter relates 

only to his allegation of discrimination as a consequence of WHSCC collecting the 

overpayment from him while it waived the repayment of the same obligation for other 

injured workers (as claimed in paragraph 6 of his Statement of Claim). 

 

[357] As set out above, Mr. Goodwin’s allegation that WHSCC waived liability for 

workers in circumstances similar to those of Mr. Goodwin were not supported by the 

evidence. 

 

[358] Even if the evidence established that WHSCC had forgiven the overpayment for 

a group of workers in circumstances similar to Mr. Goodwin, this was not discrimination 

within the meaning of section 15 (see:  Andrews v. Law Society of British 

Columbia, [1989] 1 SCR 143, Withler v. Canada (Attorney General), 2011 SCC 

12.  Mr. Goodwin did not identify a distinction that WHSCC made between him and 

his circumstances or characteristics and those of the other injured workers.  Nor did 

Mr. Goodwin lead any evidence to support the factual basis for such a distinction or to 

show that any such distinction created a disadvantage by perpetuating prejudice or 

stereotyping.  Finally, he provides no authority for his submissions. 

 

[359] There is no merit to this claim. 
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VI. DISPOSITION 

 

[360] Mr. Goodwin did not establish many of the material factual allegations on which 

his claims were based.  The facts that were established did not support his claims.  Mr. 

Goodwin’s claim is dismissed. 

 

VII. COSTS 

 

[361] The parties made brief representations as to costs in closing arguments.  I will 

not make an order as to costs at this time but I will do so, should the Clerk of the Court 

receive (within 30 days of the date of this decision) a request for a hearing on costs 

from either or both parties, after receiving and hearing fresh submissions from the parties 

that take into account this decision. 

 

     ______ ____________________ 

     Mr. Justice Raymond T. French 
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____________________________________________________

REASONS FOR JUDGMENT OF THE 
HONOURABLE MADAM JUSTICE CONRAD 

____________________________________________________

INTRODUCTION

[1] This appeal arises from the dismissal of the defendants’ applications to have Jeanette
Dechant’s statement of claim struck pursuant to r. 129(1)(a) of the Rules of Court as disclosing
no cause of action. The Chambers Judge struck Ms. Dechant’s claims under the Canadian
Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the
Canada Act 1982 (U.K.), 1982, c. 11 [hereinafter the Charter], but allowed the remainder of the
statement of claim to stand. Ms. Dechant cross appeals with respect to the Charter claims.

ISSUES

[2] The main issue on appeal is whether the Chambers Judge erred in principle in the
exercise of his discretion in dismissing or refusing to dismiss claims as disclosing no cause of
action. To resolve that issue, it is necessary to examine the provisions of the Legal Professions
Act, S.A. 1990, c. L-9.1, and the defences of absolute privilege and absolute immunity, as they
relate to the defamation and common law torts pled in the statement of claim. In addition, there
is an issue as to whether the Charter applies to acts of the Law Society.

DECISION

[3] With the exception of the Charter issue, I am of the view that the Chambers Judge made
no error in principle and his decision is reasonable. Thus, I dismiss the appeal with one
exception. The appellants concede that the Charter could apply to the actions of the Law
Society. If any defendant was acting as an agent or representative of the Law Society, his or her
actions could be similarly subject to the Charter. Thus, the appeal from the order striking the
Charter claims is allowed. Regarding the balance of Ms. Dechant’s action, the appeal is
dismissed.

BACKGROUND

[4] Ms. Dechant, a lawyer who was disbarred, represents herself on two appeals before this
court. The background to the various grounds of appeal is lengthy and complex. In essence, Ms.
Dechant raises a variety of issues regarding the conduct of the Law Society of Alberta, and its
representatives, in dealing with complaints and allegations made against her. She launched a
judicial review of the Law Society’s decision to disbar her and commenced a civil action against
an individual lawyer Ronald Stevens, the Law Society of Alberta, and several of the Law
Society’s employees and representatives. The civil action includes allegations of Charter
breaches, defamation and various other torts.
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[5] The two appeals, argued together, included appeals arising under Ms. Dechant’s judicial
review application and under her civil action. We have already issued a Memorandum of
Judgment with regard to issues arising under Ms. Dechant’s judicial review application. These
reasons deal with issues arising under her civil action. 

[6] The intermingling of these parties began in 1994 when an action was commenced against
Ms. Dechant by the appellant Ronald Stevens on behalf of the Coulter family (the “Coulter
proceedings”). While the details of that litigation are not important, it is relevant that, during the
course of that litigation, Ms. Dechant reported Mr. Stevens, and others, to the Law Society and
that Mr. Stevens, in turn, reported Ms. Dechant to the Law Society. Specifically, Mr. Stevens
complained that Ms. Dechant had harassed his clients, the Coulters, as well as himself. There
were also statements made at various times questioning her mental stability and indicating that
she was on Prozac. 

[7] Ms. Dechant now complains that the statements were defamatory. Further, in connection
with the Law Society proceedings, she alleges that her Charter rights were breached and that she
was the victim of several torts including defamation. Ms. Dechant’s allegations against the
particular individual defendants are set out below.

[8] As against Mr. Stevens, Ms. Dechant alleges that, in response to an inquiry from the Law
Society, he wrote a letter on April 18, 1996 which included defamatory comments about her. The
allegedly defamatory statements in the April 18, 1996 letter related to her mental health (“the
first Stevens defamation”). Ms. Dechant also alleges that on September 3, 1996, Stevens further
defamed her in a conversation with the defendant Maxwell, an employee of the Law Society. In
particular, she complains that Stevens made various harassment allegations against her which
were calculated to disparage her in the mind of right-thinking people (“the second Stevens
defamation”). 

[9] With regard to the defendant Mr. Maxwell, Ms. Dechant alleges that, in his capacity as
an employee of the Law Society, he published a written memorandum to MacDonald, another
employee of the Law Society, which contained certain defamatory statements about her. In
essence, it is alleged that Maxwell reproduced the statements made to him by Stevens in the
memorandum. She also contends that Maxwell breached his duties to her under the Alberta Code
of Professional Conduct (“Code of Conduct”).

[10] As against the defendant Mr. MacDonald, Ms. Dechant alleges that he further
republished the allegedly defamatory statements he received from Maxwell to other employees
of the Law Society by incorporating them into a memorandum proposing an adjournment of the
scheduled hearing of complaints against Ms. Dechant. Ms. Dechant also claims that MacDonald
acted unfairly towards her in his role as counsel for the Law Society in the preparation of the
Hearing.
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[11] Dealing with the various other Law Society defendants, Ms. Dechant makes several
allegations. She alleges that:

1. the defendant Wittmann, in his capacity as a Bencher and President of the Law Society,
acted in bad faith and with malice in agreeing to the adjournment of the Hearing;

  
2. the defendant Romaine, in her capacity as a Bencher and member of the executive

committee of the Law Society, acted in bad faith and with malice in appointing various
Benchers to Conduct and Hearing Committees;

3. the defendants MacLeod and Lister, in their capacities as Benchers of the Law Society,
acted in bad faith and with malice with respect to the adjournment of the Hearing and
subsequently as members of the Hearing Committee which heard evidence and
adjudicated on the complaints against Dechant;

4. the defendant Freeman, in his capacity as secretary of the Law Society, participated in a
series of malicious actions against Dechant;

5. the defendant McLeod, in his capacity as an employee of the Law Society, acted in bad
faith and with malice in respect to the manner in which he processed various complaints
to the Law Society made by Dechant against other lawyers and by other lawyers against
her; and

6. the defendant Guenter, in his capacity as an employee of the Law Society and as its
counsel at the Hearing, acted in bad faith and with malice in the conduct of the Hearing.
(The defendants employed by the Law Society will be referred to collectively as “the
Law Society defendants”).

These various claims are broadly characterized as the torts of abuse of office and abuse of power.

[12] In addition to all of the personal torts alleged against Stevens and the Law Society
defendants, Ms. Dechant alleges various breaches of her Charter rights. She is seeking to have
several sections of the Legal Professions Act declared of no force and effect and is seeking
damages for these Charter breaches.

The Chambers Decision

[13] The Chambers Judge properly directed himself with regard to the appropriate test to be
used when considering an application under r. 129(1)(a) of the Rules of Court. Rule 129(1)(a)
provides: “The Court may at any stage of the proceedings order to be struck out or amended any
pleading in the action, on the grounds that it discloses no cause of action ...” Under r. 129(2), no
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evidence is admissible on an application under r. 129(1)(a). When dealing with an application
under this rule, the court must assume that all of the allegations made in the statement of claim
are proven. The question then becomes whether it is plain and obvious that the claim discloses
no reasonable cause of action and is doomed to fail. See: Hunt v. Carey, [1990] 2 S.C.R. 959,
(1990), 74 D.L.R. (4th) 321. With the exception of the Charter argument, the Chambers Judge
concluded that the claim did not meet the test.

[14] The Law Society defendants’ position before the Chambers Judge was based on absolute
privilege and absolute immunity. They argued that even if all of the defamatory statements were
made and the torts claimed were supportable, they were all protected by absolute privilege and
absolute immunity. Thus, Ms. Dechant’s claims were bound to fail. The Chambers Judge noted
that the defendants’ onus was very high and that, in his view, Ms. Dechant had an arguable case
against the defendants which should be properly determined at trial. In essence, he was not
prepared to make a decision on absolute privilege or absolute immunity absent a contextual
framework.

[15] The Chambers Judge made different findings with regard to Ms. Dechant’s claims under
the Charter. He concluded that the litigation was private in nature and did not involve any
government action. Thus, he determined that this litigation was an inappropriate vehicle in which
to challenge the constitutional validity of certain provisions of the Legal Professions Act and the
Code of Conduct. In coming to this conclusion, the Chambers Judge relied on the Supreme Court
of Canada decision in Hill v. Church of Scientology, [1995] 2 S.C.R. 1130, (1995), 126 D.L.R.
(4th ) 129, where Justice Cory determined that “it is important to distinguish between those cases
in which the constitutionality of government action is challenged, and those in which there is no
government action involved” (at 156).

ANALYSIS

Standard of Review

[16] The standard of review of a refusal to strike a pleading is one of reasonableness, absent
error of law. See: Decock v. Alberta, [2000] ABCA 122, Tonor Industries Ltd. v. American
Home Assurance Co., [1999] 2 W.W.R. 82 (Alta. C.A.), Paragon Controls Ltd. v. Valtek
International, [1998] A.J. No. 58 (C.A.), Hermann v. Blomme et al. (1993), 145 A.R. 16
(C.A.).
Applicable test for the Chambers Judge

[17] The applicable test in determining whether a statement of claim should be struck is
whether it is plain and obvious that the plaintiff’s statement of claim discloses no reasonable
cause of action. See: Hunt, supra at 980. Courts have been reluctant to strike a statement of
claim. For instance, in Cerny v. Canadian Industries Limited et al., [1972] 6 W.W.R. 88 (Alta.
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C.A.), the court stated that a statement of claim should only be struck where the question is
beyond doubt. The Chambers Judge was alive to and applied that test.

The claims at issue

[18] The various torts alleged by Ms. Dechant against the Law Society defendants all have
particular defences which were argued at length. In particular, the appellants submit that the
defendants are all protected by absolute privilege in the case of defamation and absolute
immunity with respect to the balance of the claims. I will deal with each of these in turn.

A. Defamation and acts done pursuant to the direction of the Benchers

(i) Legislative Framework

[19] In response to the defamation actions against them, Stevens, Maxwell and MacDonald
argue that any statements they made in relation to the Dechant matter are protected by absolute
privilege. Additional defences will no doubt be raised at trial, including the defence of qualified
privilege which may be defeated by malice. However, r. 113 of the Rules of Court provides that
particulars of malice need not be pled. Thus, it must be assumed proven in an application to
strike. This is not a summary judgment application and no evidence has been tendered on this
issue. Thus, at this stage, for privilege to constitute a defence, the privilege must be absolute.

[20] The first hurdle in the defamation action is to determine whether these appellants are
restricted to the qualified privilege and qualified immunity provided by ss. 112(1) and (2) of the
Legal Professions Act. Section 112 provides:

112(1) No action lies against

a) the Society or a person who is or was an officer, employee or agent of the
Society,

b) a person who conducted an investigation under Part 3,

c) a person who is or was a Bencher or a member of a committee established by
or under this Act,

d) a person who is or was a custodian appointed under Part 4,

e) a subsidiary corporation of the Society referred to in section 96(2)(b) or a
person who is or was a director, officer or employee of that corporation, or 
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f) a person who acted on the instructions of, or under the supervision of, a person
referred to in clauses (a) to (e),

in respect of anything done by any of them in good faith pursuant to this Act, the rules or
any direction of the Benchers.

(2) No action for defamation may be founded on a communication regarding the conduct
of a member or student-at-law if the communication is published to or by a person within
any of the classes of persons enumerated in subsection (1), in good faith and in the course
of any proceedings under this Act or the rules relating to that conduct.

(3) Subsections (1) and (2) do not operate to restrict or abrogate any immunity or
protection that is otherwise provided by law to a person within any of the classes of
person enumerated in subsection (1) or any other person.

[21] Does s. 112(3) allow for a defence of absolute privilege and absolute immunity in the
face of the specific protection provided? Ms. Dechant argues that the appellants are limited to the
protection provided in subsections (1) and (2) unless another statute confers additional
protection. She says that the Legislature specifically addressed the issue of privilege and
immunity and determined protection is available, but only when the wrongdoer is acting in good
faith. Section 112(3) simply preserves protection or immunity if it is conferred by another
statute. Any other interpretation renders the protection of good faith provided in subsections (1)
and (2) nugatory.

[22] The appellants take a contrary position. They argue that in light of s. 112(3), all common
law defences that would otherwise exist are preserved. Further, they say that sections 112(1) and
(2) merely provide a minimum protection of qualified privilege and that they are still entitled to
the privileges available at common law.

[23] Section 112 of the Legal Professions Act has not been judicially considered. However, I
accept the position of Ms. Dechant. Section 112(1) provides qualified immunity for all acts done
on the instructions of the Benchers and s. 112(2) provides protection for defamation. The
language of s.112(2) is very precise and protects communications regarding the conduct of a
member or student-at-law and the proceedings and rules relating to that conduct. As such, s.
112(2) covers the protection available for defamatory comments made during a disciplinary
proceeding, the very occasion to which absolute privilege would apply if available. To interpret
subsection (3) in the manner suggested by the appellants would effectively eliminate the
protection of the good faith requirement provided in s. 112(2). 

[24] The Legislature has directed its mind to the type of protection required for
communications in proceedings regarding lawyers’ conduct. It concluded that communications
are protected only so long as the person making the defamatory remark is acting in good faith.
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Similarly, the Legislature determined that immunity would be provided for acts done at the
direction of the Benchers. Once again, that protection is only available where good faith exists.

[25] The requirement of good faith indicates that the Legislature carefully weighed the
conflicting policy considerations arising when privilege and immunity are involved. Namely, it
considered the public interest versus every lawyer’s interest in an unsullied reputation and his or
her right to be free from malicious acts.

[26] The Law Society is not a court. It performs many functions, discipline being only one of
them, though the power to discipline is a significant power. A lawyer’s reputation is fundamental
to his or her ability to practise law. The Supreme Court of Canada highlighted the importance of
a lawyer’s reputation in Hill v. Church of Scientology of Toronto, supra at 1178:

The reputation of a lawyer is of paramount importance to clients, to other members of the
profession and to the judiciary. A lawyer’s practice is founded and maintained upon the
basis of a good reputation for professional integrity and trustworthiness. It is the
cornerstone of a lawyer’s professional life. Even if endowed with outstanding talent and
indefatigable diligence, a lawyer cannot survive without a good reputation.

(Emphasis added.)

Allowing malicious defamatory communications within the Law Society raises concerns, as
individuals at the Law Society receiving such communications may make decisions with respect
to the discipline of lawyers. For example, a file on a lawyer arising from malicious comments
may be created. Thus, the requirement of good faith helps to minimize risks and any potential
damage. Ultimately, it is difficult to think of a valid reason justifying a malicious false statement
about a lawyer to the Law Society.

[27] In my view, the Legislature weighed these important policy objectives and struck the
balance required. In doing so, it offered protection to lawyers and students-at-law in proceedings
relating to their conduct. Surely, it did not intend that absolute privilege would  apply, because
that would remove the very safeguard of good faith. Section 112(2) covers the same disciplinary
process that would also be covered by absolute privilege, and thus the effect of the appellants’
interpretation is to nullify the protection the Legislature saw fit to provide in s. 112(2).

[28] Section 112(3) provides that subsections (1) and (2) “...do not restrict or abrogate any
immunity or protection otherwise provided by law....” I note that s.112(3) does not even refer to
the preservation of privilege. Moreover, as discussed later, there is no common law right to
absolute immunity for quasi-judicial bodies. Rather, any absolute immunity for those bodies
derives from statute. That being the case, the Legislature could not have intended s. 112(3) to
preserve a common law right to absolute immunity where none exists. 
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[29] In my view, s. 112(3) simply ensures that any person who has a right to absolute
immunity or absolute privilege as a result of some other statute, or personal status, retains that
right. Another statute or a particular office may provide that acts of certain individuals are
protected by absolute privilege or immunity. For instance, a judge who has immunity may report
a lawyer as a result of behaviour occurring in court. No doubt the term “other protection” in s.
112(3) ensures that other defences, such as the numerous defences argued in this case regarding
the torts of abuse of process and abuse of power, remain.

[30] In summary, s. 112(1) and (2) provide protection for communications about conduct in
discipline proceedings providing there is good faith. Section 112(2) applies to the same
occasions that could attract absolute privilege. The Legislature determined the appropriate
balance of the competing interests and, in my view, did not intend s. 112(3) to negate the
protection of good faith it deemed appropriate. Section 112(3) merely preserves protection which
a person might have from other statutes (or the status of the person).

[31] However, even if I am wrong and s. 112(3) preserves any absolute privilege that may
exist at common law to protect a defamatory statement in quasi-judicial proceedings (a question
I need not decide), I would still dismiss this appeal. First, the law is unsettled as to the
applicability of absolute privilege and the extent of an occasion attracting such privilege.
Secondly, there is insufficient evidence to establish that the occasion here attracts absolute
privilege, if available. The occasion must occur in an identifiable judicial-like proceeding.
Where there are no bright line divisions between administrative and judicial functions and where
the exact discipline procedure is not clear, the courts should be slow to find the occasion
privileged. Otherwise, there is no protection against someone maliciously defaming the good
name of a lawyer to persons who may not be engaged in discipline proceeding at the time. 

[32] In short, it is one thing to protect the tribunal, the witnesses at the hearing, and those who
swear affidavits for use in the hearing. It is quite another to protect someone making malicious
defamatory statements to the Law Society. The interpretation of the occasion should not be
strained to grant protection, or s. 112(2) is rendered completely meaningless. Because the
Legislature has recognized the importance of good faith in the conduct of persons carrying out
Law Society duties and provided protection based on the existence of good faith, the occasion to
which any absolute privilege might apply should be clearly identifiable, as should the
disciplinary process. Only then can a court determine that the occasion warrants the protection of
absolute privilege.

(ii)  Common Law

[33] The availability of absolute privilege at common law and the extent of any privilege is
not clear. Absolute privilege in a judicial context dealing with defamation finds its origin in the
early development of the common law. It is based on considerations of public policy which
attempt a balance between the right to an “unsullied reputation” and the interest of the judicial
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system in free and open disclosure. The rationale was explained in the following, often quoted,
passage by V.V. Veeder, “Absolute Immunity in Judicial Proceedings” (1909), 9 Col. L. Rev.
463 at 469-70, as cited in Raymond E. Brown The Law of Defamation in Canada, 2nd ed.,
looseleaf (Toronto: Carswell, 1999)  at 12-27:

Absolute privilege has been conceded on obvious grounds of public policy to insure
freedom of speech where it is essential that freedom of speech should exist. It is essential
to the ends of justice that all persons participating in judicial proceedings should enjoy
freedom of speech in the discharge of their public duties or in pursuing their rights,
without fear of consequences. The purpose of the law is, not to protect malice and
malevolence, but to guard persons acting honestly in the discharge of a public function,
or in the defense of their rights, from being harassed by actions imputing to them
dishonesty and malice. Freedom from vexatious litigation for honest participants is so
important that the law will not take the risk of subjecting them to such danger in order
that a malicious participant may be mulcted in damages. The true doctrine of absolute
immunity is that, in the public interest, it is not desirable to inquire whether utterances on
certain occasions are malicious or not. It is not that there is privilege to be malicious, but
that, so far as it is a privilege of the individual, the privilege is to be exempt from all
inquiry as to malice; the reason being that it is desirable that persons who occupy certain
positions, as judges, jurors, advocates, or litigants, should be perfectly free and
independent, and that to secure their independence, their utterances should not be brought
before civil tribunals for inquiry on the mere allegation that they are malicious. The rule
exists, not because the malicious conduct of such persons ought not to be actionable, but
because, if their conduct were actionable, actions would be brought against them in cases
in which they had not spoken falsely and maliciously: it is not a desire to prevent actions
from being brought in cases where they ought to be maintained, but the fear that if the
rule were otherwise, numerous actions would be brought against persons who were
acting honestly in the discharge of duty.

[34] While the rationale for privilege (absolute or qualified) is easy to discern, trickier
questions arise when the scope of the privilege is examined. It is easy to identify evidence at a
hearing as part of a process in which there is an interest in full and frank disclosure without fear
of suit. It is less easy to identify other occasions that are part of the discipline process entitled to
common law protection. What occasions fall squarely within the proceedings attracting
privilege? The occasions entitled to absolute privilege within a quasi-judicial context have not
been extensively canvassed by the courts.

a) Quasi–Judicial Proceedings

[35] The first question is whether absolute privilege ever extends to quasi-judicial matters. It
is accepted that absolute privilege exists in a purely judicial context. The established distinction
for determining if a proceeding is quasi-judicial is whether the tribunal or board is acting in a
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purely administrative function or whether it is exercising judicial functions. A test to establish
the proper characterization of functions was set out by Lord Diplock in Trapp v. Mackie, [1979]
1 All E.R. 489 (H.L.) at 492 as follows:

...one must consider first, under what authority the tribunal acts, secondly the nature of
the question into which it is its duty to inquire; thirdly the procedure adopted by it in
carrying out the inquiry, and fourthly, the legal consequences of the conclusion reached
by the tribunal as a result of the inquiry.

Where no bright line divisions exist between judicial and administrative functions, the analysis
of whether absolute privilege could attach becomes more difficult. Moreover, where there are no
set procedures for the discipline process, it is difficult to determine when an occasion is one that,
by analogy to the judicial system, deserves the extended privilege. For instance, in this case,
although Ms. Dechant’s pleadings refer to responses to complaints and people talking about
adjournments, neither the pleadings nor the evidence identify the distinct and separate processes
involved. While this is not a summary judgment application, there is no evidence as to how
adjournments are obtained or who makes the decisions. There is no evidence regarding how a
complaint is initiated and answered. There is no evidence describing the disciplinary procedures
in place at the Law Society, nor does the legislation itself set out specific steps relating to the
steps involved in the process.

[36] Canadian courts have held that the disciplinary processes of Law Societies can fall within
the ambit of quasi-judicial proceedings. Consideration of the role of the Law Society began with
the Supreme Court of Canada decision in Harris v. Law Society of Alberta, [1936] 1 D.L.R. 401
S.C.C.) at 414 where Rinfret J. said:

It is obvious that the Benchers were acting in good faith. They were only “endeavouring
to do their duty to the public and the profession.” Now, provided they take the proper
course, and within the conditions specified by the statute, the Benchers have the power to
order the striking of the name of a member from the rolls of the Society. In the exercise
of those powers, they perform a function not merely ministerial, but discretionary and
judicial. 

This decision, however, did not deal with absolute privilege and instead considered whether the
professional body could be liable for damages for wrongful disbarment. In concluding that the
Law Society could not be liable for damages, the court not only noted that the Law Society’s
decision-making functions were discretionary and judicial, but also emphasized that the
professional body acted in good faith. Thus, while the Law Society is protected from suit, the
protection specifically involved a good faith component.

[37] Following the Supreme Court’s decision in Harris, the Ontario Court of Appeal in
French et al. v. The Law Society of Upper Canada (1975), 61 D.L.R. (3d) 28 (Ont. C.A.) found
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that the investigative functions of the Law Society, as well as the selection of the Discipline
Committee, were quasi-judicial in nature. In particular, Lacourciere J.A. noted, at 32 that “[t]he
investigative function of the Law Society and the preparation and swearing of the complaints
against the appellant solicitor were discretionary and quasi-judicial acts.” Notably, the court
cited Harris, with approval, as authority for the proposition that the Law Society would not be
liable for erroneous exercise of its discretion, if it acted bona fide and without malice.

[38] Neither of these cases dealt specifically with defamation nor the question of absolute
privilege. Rather, they are support for the characterization of certain functions of Law Societies
as being quasi-judicial. No doubt the swearing of a complaint can be identified as a step within
the discipline process. As the Chambers Judge noted, it is not so clear where a letter in response
fits into the scheme. This is not a case of evidence being presented or a conversation with one’s
own lawyer. There is no evidence of what happens to a letter of response, whether a complainant
will see the response and whether it becomes part of a record. If lawyers were allowed to
communicate maliciously about a person laying a complaint and the communication simply
circulates generally within the system, rather than enhancing the laying of complaints, lawyers
may be deterred from doing so.

[39] The Ontario High Court made a brief statement in Voratovic v. Law Society of Upper
Canada (1978), 20 O.R. (2d) 214 (Ont. H.C.J.) regarding defamation and absolute privilege of
the Law Society. Voratovic involved a complaint to the Law Society regarding the conduct of a
solicitor. When the Law Society investigated the complaint, it found that there were no grounds
upon which to proceed against the solicitor. The individual who made the complaint then
brought an action against the Law Society for its improper handling of the complaint and for
defamation. In discussing the exercise of the Law Society’s discretion, the court found that “the
Secretary in investigating Voratovic’s complaint and in deciding not to take further proceedings,
was exercising a quasi-judicial discretion” (at 217). While the elements of defamation were not
properly pled, the court briefly commented that “whatever was done during a quasi-judicial
proceeding, it is absolutely privileged” (at 218). Once again, the issue was not one of bad faith,
but rather the “occasion” to which any privilege would apply.

[40] In Lazarenko v. Davidson (1984), 56 A.R. 383 (Q.B.), the defendant sent a letter to the
Law Society of Alberta complaining of the plaintiff’s conduct in a criminal trial. The plaintiff
then commenced an action against the defendant alleging that the comments in the letter of
complaint were defamatory. The defendant sought to have the statement of claim struck on the
basis that it disclosed no cause of action. Counsel for the defendant argued that the letter of
complaint to the Law Society initiated a judicial or quasi-judicial proceeding and that the letter
was absolutely privileged. Purvis J. agreed with the defendant and relied on the following
passage from Perry v. Hetherington (1971), 24 D.L.R. (3d) 127 (B.C.S.C.) at 128:
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The law is clear that the privilege applies wherever there is an authorized inquiry, which
though not before a Court of justice, is before a tribunal which has similar attributes, or
which acts in a manner similar to that in which Courts of justice act.

Once again, the reference is to an authorized inquiry before a tribunal which has similar
attributes and acts in a manner similar to that of a court. The issue was the occasion of any
privilege and not good faith. Certainly, the trial judge found that the occasion was absolutely
privileged.

[41] However, if the defence is available, it is necessary to identify the occasion. How far do
the protected occasions extend? Were the allegedly defamatory statements made in the course of
an occasion that would attract the common law defence of absolute privilege? There is little
authority on this issue regarding law societies and privilege, nor were we referred to any
authority which dealt with a quasi-judicial body subject to similar statutory provisions.

[42] In Web Offset Publications Ltd. v. Vickery (1998), 40 O.R. (3d) 526 (G.D.), aff’d
(1999), 43 O.R. (3d) 802 (C.A.), the Chambers Judge considered whether a statement of claim
alleging defamation against the defendants should be struck as disclosing no reasonable cause of
action. In this case, two of the defendants, Landy and Marr, were lawyers retained to represent a
group of investors in a condominium project gone awry in Ontario. Landy and Marr commenced
an action, on behalf of their clients, against Pizale and Bacopulos. The other defendant, Vickery,
was a lawyer in New York retained to commence a second, distinct action against Pizale,
Bacopulos and Web Offset Publishing (“Web”). Pizale, Bacopulos and Web commenced an
action against Landy, Marr and Vickery alleging that they conspired to defame the plaintiffs.
They allege the defamation took place when Vickery disclosed particulars of the New York
action which included allegations of fraud and wrongdoing to Landy and Marr. Landy and Marr
prepared a factum and an affidavit, respectively, in the Ontario action setting out the details of
the New York action and attaching the complaint as an exhibit.

[43] The fundamental question in the application was whether absolute privilege applied to
Landy, Marr and Vickery. With respect to Marr, the Chambers Judge found that because he had
sworn an affidavit which was filed in the action, he was acting as a witness and thus his written
or spoken words, whether spoken maliciously or not, were protected by absolute privilege.
Similarly, the Chambers Judge found that the factum, written by Landy acting as counsel in the
course of judicial proceedings, was protected by absolute privilege. The Chambers Judge said at
535: “Even if the words in the factum may have been uttered maliciously, were irrelevant and
without the object of supporting the case of his client, counsel is afforded absolute privilege.”
Notably, the protected occasions were very specific, even in this judicial proceeding. An
affidavit and factum are recognized steps in judicial proceedings, a fact which was important to
the decision.
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[44] Both Landy and Marr were counsel in the action where their alleged defamations took
place. Vickery, however, was not acting as counsel when he provided Landy and Marr with
information regarding the New York action. Counsel for Vickery argued “[a]lthough Vickery did
not swear an affidavit or give viva voce evidence ... the privilege extends to him as a potential
witness and to any documents he may have produced in the interview with the object of possibly
calling him at trial” (at 537). The Chambers Judge found that Landy and Marr were, in their role
as counsel, making investigations and gathering evidence and that it was natural for them to
speak to Vickery in this context. On reviewing the law, the Chambers Judge determined that
absolute privilege should be accorded a witness in the position of Vickery. The Chambers Judge
relied on the following from Gatley on Libel and Slander, 9th ed. (London: Sweet & Maxwell,
1998) at 289-90:

The privilege which protects a witness from an action for defamation in respect of his
evidence in a judicial proceeding applies not only to evidence given viva voce, but also to
statements contained in an affidavit, or in a document handed in by a witness at the close
of his examination. The privilege also extends to statements made by a witness to
solicitor taking his proof, or when interviewing him with the object of possibly calling
him at the trial, to documents produced by the witness at such interview which relate to
the matter in issue...

In concluding, the Chambers Judge held that Vickery was protected in producing the New York
complaint and, further, that in delivering that pleading to Landy and Marr, he was acting as a
witness and thus entitled to absolute privilege. Notably, all of these protected occasions were
very specific and precise evidence regarding the occasion was before the court.

[45] The decision was appealed to the Ontario Court of Appeal. The appeals regarding Landy
and Marr were ultimately abandoned, but the appeal on the findings regarding Vickery was
brought before the court. In a very brief judgment, the court agreed with the findings of the
Chambers Judge and said at 804:

Although Vickery was not a “witness” in the usual sense of that word, his
communications to Landy and Marr were absolutely privileged. As his counsel Mr.
Lipton pointed out during oral argument, where a lawyer seeks out information from
another person and that other person provides the information, then whether called as a
witness or not, the information is absolutely privileged.

In the result, the whole of the appeal was dismissed. However, this case demonstrates, even in
judicial proceedings, the fundamental importance of ensuring that the exact circumstance of the
occasion fell within a recognized step of the judicial process. In my view, in such cases, what
was said, where it was said, and whether the circumstances involved a recognized step of the
judicial process must be identified and considered.
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[46] In addition to the importance of the occasion, there is a recognition by some authorities
that absolute privilege does not extend to all statements made by a party on a “privileged
occasion”. In J.G. Fleming, The Law of Torts, 7th ed. (Sydney: Law Book, 1987) at 535, the
author states that “[t]he privilege attaches to any utterance reasonably related to the subject of
the judicial inquiry.” The main authority suggesting that absolute privilege extends to Law
Society proceedings places strict boundaries on the availability of that privilege. In M.J.M. v.
D.J.M. (2000), 189 Sask. R. 303, (2000), 187 D.L.R. (4th) 473 (C.A.), the issue before the court
was whether a statement of claim alleging defamatory statements made against a third party in a
Law Society quasi-judicial proceeding should be struck as showing no reasonable cause of
action. Here, the defendant made a complaint to the Law Society regarding the conduct of her
husband’s lawyer. Within the complaint letter, she also made several defamatory comments
about her husband. The Saskatchewan Court of Appeal held that it was not clear and obvious
that the statement of claim should be struck as disclosing no cause of action.

[47] In coming to that conclusion, the court reviewed the writings and case law considering
absolute privilege in the context of judicial and quasi-judicial proceedings and stated that,
although some of the authorities tended to frame the rule broadly, it was not clear whether the
rule included irrelevant statements regarding third parties. The court quoted Gatley on Libel and
Slander which stated that “[i]t is probable that no privilege would attach to words spoken by a
witness that had no kind of reference to the inquiry, but were introduced maliciously for his own
purposes.” See: P. Milmo et al., ed., Gatley on Libel and Slander, 8th ed. (London: Sweet &
Maxwell, 1981) at 166 as cited in M.J.M. v. D.J.M., at para 13. ‘

[48] That is what Ms. Dechant alleges here. She says there is no privilege for statements made
in bad faith. Even if I am wrong in saying that s. 112(1) and (2) establish the qualified privilege
that applies here, at a minimum, these provisions should limit the application of any absolute
privilege available. Remembering that s. 112(2) requires good faith and understanding the
importance of an unsullied reputation of a lawyer, the occasions attracting absolute privilege
should be limited. In The Law of Defamation in Canada,  Brown, 2nd ed., at 12-103 it is noted
that “[t]he immunity should not be extended beyond those circumstances where its application is
justified by the public policy giving rise to the privilege.” Thus, in my view, the occasion must
be examined carefully.

[49] Understanding the facts surrounding the alleged defamatory statements is key in
determining whether the occasion could constitute a step in the discipline proceeding. For
instance, in the case of judicial proceedings, the mere fact of an ongoing law suit does not attract
absolute privilege for every statement made to anyone during the course of the law suit. It is the
occasion on which the statements are made that attracts the privilege. The statement must be
made within a step recognized as affording the privilege. A statement made during an
examination for discovery would be privileged, but if defamatory statements are repeated outside
of the discovery room and in circumstances not part of the judicial proceeding, those statements
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would not receive the benefit of the privilege. Thus, facts and how they fit in the particular
process are critical. 

[50] As noted earlier, in judicial proceedings, the steps are more obvious than may be the case
in many quasi-judicial settings. When dealing with a law society’s functions, it is difficult to
know which hat a particular official or person may be wearing at any given time. It is always
necessary to understand the disciplinary process before one can determine whether the
statements were made within that process. 

[51] Again, the law is not clear on the application of privilege to malicious statements. I view
s. 112(1) and (2) as establishing qualified privilege. At a minimum, they should limit the
occasions to which absolute privilege can apply. If statements must be relevant to the
proceedings (a further point I need not decide), once again it is important to understand the full
circumstances surrounding the statements. If absolute privilege is available, its application
should be decided on the basis of evidence outlining exactly where any statements fit within the
judicial proceedings.

b) Application 

[52] In my view, the occasions in this appeal are not detailed sufficiently. With regard to the
first Stevens defamation, the statement of claim alleges in part, at paragraph 50:

50. On or about April 18, 1996 the Defendant Ronald G. Stevens maliciously and
libellously wrote to The Law Society of Alberta regarding the plaintiff Jeanette Dechant
as part of his response to the Defendant The Law Society of Alberta (“The April 18/96
Stevens Response”) to one of the complaints against him included in The 1995-97
Dechant Complaints ...

The allegation concerned the fact that Ms. Dechant was on Prozac. The Chambers Judge dealt
specifically with this allegation and said at AB (99-18606) 174:

As to the April 18, 1996, letter being a response as opposed to the initiating letter, it
seems illogical to me that it would not be included as being incidental to the process;
however, it is perhaps arguable that it would not be included. All of the authorities cited
by the applicant related to the process initiating letter.

(Emphasis original.)

I understand him to be saying that he was not satisfied as to the nature of the Law Society
process and therefore was unable to determine if the occasion attracted privilege. I read his
decision to mean that he was reluctant to make a decision without a proper factual context and
given the unsettled state of the law. He was not wrong to so conclude.
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[53] Regarding the state of the law, no consensus has yet emerged on what constitutes a
privileged occasion in a quasi-judicial setting. A dearth of authority involving cases where the
Legislature has provided for qualified privilege, requiring good faith is particularly obvious.

[54] Furthermore, a proper consideration and construction of the occasion requires relevant
evidence. In this case, there is no evidence as to the Law Society’s procedures and protocol for
processing a claim. There is no evidence that a written answer is part of the process. Neither is
there evidence of how a response is obtained, nor to whom it is directed. I accept that the
statement may be made within a qualified occasion if absolute privilege is available, but I cannot
say that the Chambers Judge was wrong to refuse to make that finding absent facts. Moreover, it
is arguable that statements regarding the mental state of the complainant go beyond the scope of
a reply to an allegation of wrongdoing. 

[55] If absolute privilege does not extend to malicious statements that are unrelated to the
subject-matter of the inquiry then, although an occasion may be absolutely privileged, certain
statements made on that occasion might not enjoy that absolute privilege. The law is, at best,
unsettled on issues such as this and, in my view, should not be decided in a vacuum. It would
have been a very simple matter to set out the procedures and the circumstances surrounding the
comments. A court could then weigh the competing objectives to determine whether the
occasion is privileged.

[56] The second allegation of defamation by Stevens (involving statements made by Stevens
to the defendant Maxwell) is equally unclear. We have no information, affidavit or otherwise, to
indicate who initiated the conversations between Stevens and Maxwell or why. Once again, it is
not obvious that these statements were made on an occasion attracting absolute privilege. For
example, we cannot even assess whether Maxwell was performing an investigative function at
the time of the conversation. We do not know the roles Maxwell played within the Law Society
at material times, nor what happened or should happen to such communications once made to
Maxwell or other employees. There is nothing to establish that the statements were part of a
defined judicial process.

[57] In addition, there are portions of the statement of claim which allege that Stevens knew
or intended that the comments made in the second Stevens defamation would be communicated
to the Executive of the Law Society in furtherance of an adjournment. Again, it could be argued
that if these comments were made to further an adjournment they were quasi-judicial acts, not
administrative, and that they were steps in the discipline process. There is, however, insufficient
information to establish that. What role does the Executive of the Law Society play in adjourning
discipline proceedings, if any? Who constitutes the tribunal in any discipline process? Is an
adjournment request, without notice, made to persons other than a tribunal similar to a court, part
of a judicial process? Again, without facts, it is impossible to assess the occasions on which
Maxwell and MacDonald are alleged to have defamed Ms. Dechant. 
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[58] Similarly, it is possible that Maxwell and MacDonald were performing investigatory
functions in furtherance of quasi-judicial proceedings when they allegedly defamed Ms.
Dechant. In such a case, the memo produced by them might be protected by absolute privilege.
The statement of claim, however, alleges that the memo was produced and published to the
Executive, as opposed to any judicial tribunal, in order to obtain an adjournment of the Hearing.
We do not have enough information to assess whether this is truly a privileged occasion. 

[59] The Rules of the Law Society of Alberta provide little assistance in framing the context.
Rule 26(3) discusses the powers of the Executive Committee and states: 

26(3) The Executive Committee has the following powers and duties:

(a)  to supervise the general administration of the business and affairs of the Society and
to counsel and instruct the Executive Director with respect to those matters;

(b)  to determine policy on any matter arising between members of Benchers
which in the opinion of the Committee requires immediate consideration;

(c)  to determine the remuneration payable to the Executive Director;

(d)  to determine the remuneration payable to the officers and the employees of
the Society other than the Executive Director, except to the extent that the power
to do so is delegated to the Executive Director.

Nothing in this section suggests that the Executive has any role in adjourning a discipline
hearing. Here, there are no bright line divisions between administrative and judicial duties at the
Law Society, nor evidence of the duties performed by the various parties at relevant times. We
are left wondering: what function does the Executive play in the quasi-judicial proceedings and
what was the context of the statement? 

[60] This is an application to strike and the Chambers Judge determined that it was premature
to strike these proceedings. In my view, he did not err in holding that those portions of the
statement of claim relating to the defamation should stand. In essence, he recognized that the
applicability of privilege to quasi-judicial bodies is a complex area of law and concluded that the
issue should proceed to a determination in a factual setting. He was right to do so. Areas of
evolving law or novel concepts of law are often better not resolved through the striking out of a
statement of claim. See: Johnston v. Muskoka Lakes Golf & Country Club Ltd. (1983), 40 O.R.
(2d) 762 (H.C.), and Hunt v. Carey. I agree with the Chambers Judge that this important
determination regarding the applicability of absolute privilege, and the breadth of the occasion,
should not be made absent the context in which the statements were made. It is not possible to
state with certainty that there is no reasonable prospect of success on this issue. Sufficient

20
01

 A
B

C
A

 3
9 

(C
an

LI
I)

Volume VI - Page 466 of 530



Page:  18

information is simply not available at this stage to say that the actions fall within the more
extreme protection of absolute privilege, if it is available.

[61] I would further add that some of these issues are exacerbated by the rules governing how
malice must be pled. In particular, one of the problems in this jurisdiction stems from the Rules
of Court which do not require particulars of an allegation of malicious acts. Thus, while the
protection offered by s. 112(1) and (2) of the Legal Professions Act is broad and covers acts done
in good faith, a defendant may be forced to a summary judgment application or trial of an issue.
Those arguing in support of absolute privilege say they should not be subject to suit and further
note that they cannot readily apply to strike because of the malice assumed to be proven, even
without particulars. However, that argument cuts both ways. If malicious complaints are
allowed, the aggrieved party is forced to proceed to a hearing. That is equally unjustified.
Moreover, while I comment extensively on the importance of a lawyer’s reputation, I do not
intend to suggest that the same arguments would not apply to other parties. Perhaps an
amendment to the rules providing for particulars of bad faith in defamation actions would be
helpful. In any event, these are two very valid interests and the Legislature has chosen the
standard of good faith. The Legislature did not intend it to be meaningless.

[62] In the end, I am of the view that the Legislature established that only qualified privilege
is available. Even if I am wrong, the supporting facts should be carefully examined to ensure that
the occasion was in fact cloaked by absolute privilege. Where there is legislative protection for
defamatory communications conditional upon good faith, the courts should be reluctant to
overreach in favour of absolute privilege. Moreover, the questions of the availability of absolute
privilege and the extent of any privilege are complex and still developing. Thus, a factual context
is necessary.

B. Abuse of Office and Abuse of Power

[63] The elements of abuse of office were set out recently by Marceau J. in Alberta (Minister
of Public Works, Supply and Services) v. Nilsson (1999) 246 A.R. 201 (Q.B.). Justice Marceau
analysed the nature of the tort of abuse of public office, looking at all Commonwealth
jurisdictions, and commenced his assessment of the Canadian position with the seminal case of
Roncarelli v. Duplessis (1959), 16 D.L.R. (2d) 689 (S.C.C.). Based on his analysis, Justice
Marceau at 239 stated the test for abuse of public office in Canada as:

Has there been deliberate misconduct on the part of a public official? Deliberate
misconduct is established by proving:

1. an intentional or illegal act, which is either:
(i) an intentional use of statutory authority for an improper purpose; or
(ii) actual knowledge that the act (or omission) is beyond statutory authority;

or
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(iii) reckless indifference, or willful blindness to the lack of statutory authority
for the act;

2. Intent to harm an individual or class of individuals, which is satisfied by either:
(i) an actual intention to harm; or
(ii) actual knowledge that harm will result; or
(iii) reckless indifference or willful blindness to the harm that can be foreseen

to result. 

[64] As this case is under appeal, I prefer to limit my comments as to the correctness of that
analysis and simply indicate that the law is unclear. The Law Society defendants argue that the
tort of abuse of office is usually applied to cases involving administrative misfeasance of office,
the prime example being Roncarelli v. Duplessis itself. The question is whether the Law Society
defendants used their authority for an improper purpose with an intent to harm Ms. Dechant.
Once again, facts are critical.

[65] The tort of abuse of power is nebulous. The main authority relied on by Ms. Dechant is
the Supreme Court of Canada decision in Chartier v. Quebec (A.G.) (1979), 48 C.C.C. (2d) 34
(S.C.C.). The facts in that case, which involved police action in obtaining a warrant and the
evidence given by police at an inquiry, are quite distinct. In the Chartier case, the police and the
coroner relied on evidence they knew to be dubious in obtaining a search warrant, which was
held to constitute an abuse of power. Throughout her materials, Ms. Dechant appears to be
claiming that abuse of power resulted when documents or statements were used for improper
purposes. 

[66] The Law Society defendants argue that with regard to all of these intentional torts, some
of the named defendants enjoy absolute immunity from the claims. In particular, they point to the
defendants MacLeod and Lister whose role in these proceedings was as adjudicators. They rely
on the Supreme Court’s decision in Nelles v. Ontario, [1989] 2 S.C.R. 170, (1989), 60 D.L.R.
(4th) 609 and submit that “in respect of adjudicative judicial decisions, there is a complete
immunity from civil suit” (Nelles at 624). Thus, once again the issue arises as to whether judicial
immunity has been extended to quasi-judicial adjudicators.

Extension of Judicial Immunity to Quasi-Judicial Actors 

(i) Statutory Immunity

[67] In Nelles v. Ontario, the Supreme Court of Canada considered the extent of the
application of judicial immunity to quasi-judicial actors. The appellant brought an action for
malicious prosecution against the Crown in right of Ontario after she was charged with the
murder of four infants and discharged on all counts after a preliminary inquiry. The majority
held that the Crown enjoyed absolute immunity from suit for malicious prosecution by virtue of
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s. 5(6) of the Ontario Proceedings Against the Crown Act, which exempted the Crown from any
proceedings in respect of anything done or omitted to be done by a person while discharging or
purporting to discharge responsibilities of a judicial nature or responsibilities that he has in
connection with the execution of judicial process. The decision to prosecute was a judicial
decision vested in the Attorney General and executed on his behalf by his agents, the Crown
Attorneys. The Crown Attorneys and the Attorney General therefore came within s. 5(6) in
deciding to prosecute the appellant and the Crown was immune from liability to the appellant.
McIntyre J., concurring with the majority, noted at 624 that “[t]his court has held that, in respect
of adjudicative judicial decisions, there is a complete immunity from civil suit,” citing Morier v.
Rivard, [1985] 2 S.C.R. 716.

[68] In Morier v. Rivard, the appellants, members of the Commission de police du Quebec,
conducted an inquiry into the activities of certain persons in the business world and submitted a
report to the Attorney General. Following the publication of the report, the respondent brought a
two-fold action against the appellants and the Commission itself, alleging, inter alia, that his
conduct was improperly censured in the report. Section 22 of the Police Act provided that the
Commission and each of its members were vested with the powers and immunity of a
commissioner appointed under the Act respecting public inquiry commissions. Section 16
provided that commissioners enjoyed the same protection and privileges conferred upon the
judges of the Superior Court for any act done or omitted in the execution of their duty.

[69] The majority held that s. 16 of the Police Act vested the appellants with the same
immunity as judges of the Superior Court for any act done or omitted in the execution of their
duty. There was no question that the appellants had jurisdiction to hold an inquiry and submit a
report. Accordingly, the appellants enjoyed the absolute immunity of superior court judges.
However, in this case, the statute confers only qualified immunity and it is necessary to look to
the common law.

(ii) Common Law Immunity

[70] Once again, I am satisfied that s. 112 provides the immunity available for acts covered by
the section. To have protection the acts must be performed in good faith. I am of the view that s.
112(3) does not operate to remove the condition of good faith. In any event, absolute immunity
does not appear to be available to quasi-judicial tribunals at common law. 

[71] In Duggan v. Newfoundland (1992), 91 D.L.R. (4th) 262 (Nfld.S.C.T.D.), the appellant
brought an action against the Crown for negligence and breach of contract. The Welfare
Institutions Licensing and Inspection Authority refused to license a prospective purchaser of the
appellant’s boarding home for former psychiatric patients. Therefore, the appellant sold the
home at a reduced price. There was evidence that the Authority assured the appellant that she
could transfer her license upon sale of the home and that the Minister assured her that existing
homes would not be closed without compensation for noncompliance with new regulations
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1 The citation for the trial decision is Duggan v. Newfoundland, [1993] N.J. No. 84,
(1993), 107 Nfld. & P.E.I.R. 33 (Nfld. S.C.T.D.).

2Barry J. also stated at 270: 

In Dussault & Borgeat, Administrative Law, 2nd ed. (1990), vol. 5 at p. 185,
where the authors state: ‘The common law also recognizes extensive personal
immunity for a public officer exercising quasi-judicial powers, even though not a
judge.  He is exempt from liability to the extent that he acts in good faith within
the confines of his duties. ... Any person exercising judicial powers is ... protected
when acting within his jurisdiction and without malice.’

concerning basements. The Crown brought an interlocutory application to determine whether the
Authority could be sued and, if not, whether the appellant had a claim against the Crown for
damages in tort.

[72] At trial, Barry J. noted that quasi-judicial decision makers were protected from liability
in tort only if they were acting bona fides and within jurisdiction.1 At 270, Barry J. quotes from
the “Report on the Liability of the Crown” by the Ontario Law Reform Commission in 1989 (at
20):

The immunity of quasi-judicial decision makers is more limited than that of judges. At
common law, such decision makers are protected from liability in tort only if they are
acting bona fides and within jurisdiction. Moreover, the statutory immunity enjoyed by
quasi-judicial decision makers is also generally subject to the requirements of bona fides
and jurisdiction.2 

[73] In Harris v. Law Society of Alberta, the Supreme Court of Canada held that a statutory
professional body could not be liable for damages for wrongful disbarment because the
investigative and decision-making function was discretionary and judicial. Only claims for
damages based on bad faith or malice could be made.

[74] In Calvert v. Law Society of Upper Canada (1981), 32 O.R. (2d) 176, 121 D.L.R. (3d)
169 (H.C.J.), the issue was whether the Law Society of Upper Canada could be sued for
negligence in admitting a lawyer as a member and failing to suspend or disbar him by persons
who suffered damages because of the lawyer’s fraud. Steele J. held that Benchers act in a quasi-
judicial capacity and their decisions were not reviewable unless malice had been shown.

[75] In Boucher v. Milner (1997), 155 D.L.R. (4th) 106 (N.B.C.A.), the appellant, a deputy
chief of police, was instructed to conduct an investigation of the respondent, a member of the
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police force. After the appellant submitted his report, the respondent objected to it and sued the
appellant. The appellant applied to strike out the action on the basis that he was protected from
civil actions under the Protection of Persons Acting Under Statute Act. Ryan J.A., writing for an
unanimous panel, held that the appellant was protected from actions while acting as an
investigator under and by virtue of the Police Act. Although the appellant was not protected from
mala fides or deliberately exceeding his jurisdiction, he succeeded as there was no evidence to
substantiate the respondent’s allegations. Ryan J.A. struck out the respondent’s claim against the
appellant and stated at 110:

There is however a principle to be taken from the Morier case which is applicable to this
appeal. There and in the case on appeal to us, the parties were acting under the authority
of a statute. In Deputy Chief Milner’s case, his appointment qualification as an
investigator under s. 28(2) was the fact that he was a police officer. As such, he is entitled
to immunity from civil prosecution for anything done within the purview of his office as
an investigator. The fact that a person other than a police officer may or may not enjoy a
similar immunity from prosecution is of no moment.

Sections 1 and 2 of the Protection of Persons Acting Under Statute Act provide immunity
but not an unlimited immunity. The immunity from suit is qualified in s. 1 by the words
“by reason of any act or thing by him done under and by virtue of such act”. Section 2
provides that it is a good defence to any action if the “same was done under and
according to the provisions of said Act”. The general immunity, therefore, would not
apply to conduct of the investigator which is beyond the protection accorded an
investigator and contemplated by the legislation. For example, acts of the investigator
done in bad faith, dishonestly, fraudulently, collusively, participating in wrong-doing or
deliberately exceeding jurisdiction would not be protected [cites omitted].

[76] The case law suggests that there is no absolute immunity against actions for quasi-
judicial adjudicators. Any immunity from actions by quasi-judicial adjudicators applies only to
situations where they are acting in good faith and within jurisdiction. Immunity may also be
found in legislation. Legislation conferring immunity must be reviewed to determine the nature
and extent of the immunity that a party may enjoy.

[77] As noted earlier, s. 112(1) of the Legal Professions Act confers immunity on the Law
Society or a person who is or was an officer, employee or agent of the Society, a person who is
or was a Bencher or a member of a committee established by or under the Legal Professions Act,
in respect of anything done by any of them in good faith pursuant to the Legal Professions Act,
the rules or any direction of the Benchers. The protection is broad, but not absolute. Individuals
sitting on conduct and hearing committees are protected as the persons enumerated in s.
112(1)(c), but they must be acting in good faith and under the Legal Professions Act, the rules or
the direction of the Benchers. There is no absolute immunity conferred by s. 112(1) of the Legal
Professions Act.
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[78] In conclusion, there is no statutory or common law claim to absolute immunity. For
pleading purposes, malice is assumed. It follows that the Chambers Judge did not err and his
conclusion that it is not plain and obvious that these claims must fail is reasonable. The appeals
with regard to these torts are therefore dismissed.

C. Charter Analysis

[79] Ms. Dechant argued in her factum that actions by the Law Society and its agents should
fall within the rubric of government action and therefore the Charter should apply. The Law
Society defendants have, for the purposes of this appeal, admitted it is arguable that the Charter
could apply to the Law Society acting under the Legal Professions Act and the Code of Conduct.
They argue, however, that even though the Charter could apply to the Law Society, it could not
apply to the defendants personally and that the action is against the defendants personally. They
argue that Ms. Dechant is using the Charter to get damages in a personal action against the
defendants. They also submit that even if these Charter arguments are struck from the statement
of claim, the option remains for Ms. Dechant to challenge the relevant sections in her judicial
review action.

[80] Having admitted that the Charter arguably applies to the Law Society, in my view, the
Law Society defendants cannot succeed in their position. As Ms. Dechant argues, all of the Law
Society defendants were acting as agents or representatives of the Law Society when the 
conduct at issue occurred. If acting as agents, then their actions were not merely personal. On the
basis of the admission made with respect to the Charter, I would allow Ms. Dechant’s appeal
and order that those paragraphs of her statement of claim invoking Charter remedies be allowed
to stand. Indeed, when dealing with a motion to strike, a court should be slow to strike an issue
when the balance of the case is going to trial unless it is obvious it has no chance of success:
Hunt v. Carey. 

CONCLUSION

[81] In summary, I am of the view that the statutory provisions set out in s. 112(1) and (2)
govern and that good faith is a condition of protection from suit. Even if I am wrong and
absolute privilege is available, the Chambers Judge was not wrong to dismiss this application to
strike. There is an insufficient evidentiary basis to determine whether the occasions would attract
absolute privilege. Moreover, the law is less than clear on many of the issues in this appeal and
should not be decided in a contextual vacuum.

[82] In conclusion:

1. the appeals are dismissed;
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2. Ms. Dechant’s cross-appeal regarding the Charter portions of her statement of
claim is allowed; and 

3. the parties are directed to address the courts orally on the issue of costs of both
appeals. 

APPEAL HEARD on May 15, 16 & 17, 2000

REASONS FILED at Calgary, Alberta,
this 13th day of February, 2001

______________________________
CONRAD J.A.

I concur:  ______________________________
 BENSLER J.
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____________________________________________________

DISSENTING REASONS FOR JUDGMENT
OF THE HONOURABLE MADAM JUSTICE McFADYEN 
____________________________________________________

INTRODUCTION

[83] I have reviewed the Reasons of Madam Justice Conrad on this appeal. I concur with her
Reasons and her conclusion that Ms. Dechant’s appeal of her claim under the Canadian Charter of
Rights and Freedoms must be allowed. 

[84] With respect, I differ on the conclusion which she has reached regarding the allegations of
defamation and the claim of the Appellants Stevens, Maxwell, and MacDonald  that they are entitled
to have the defamation actions against them struck on the ground that as participants in a quasi-
judicial process, they are entitled to rely on absolute privilege, which is a complete defence to the
defamation claims.  I am of the view that the communications in question were made on a privileged
occasion and that such communications need not be  subjected to a relevance test.  For reasons
which I will set out in detail, there is no doubt on the facts set out in the Amended Statement of
Claim that the Appellants Stevens, Maxwell and MacDonald are entitled to rely on absolute
privilege. I would allow the appeals of the Appellants Stevens, Maxwell and MacDonald and direct
that the portions of the Amended Statement of Claim relating to the defamation actions against the
three Appellants be struck. 

[85] I concur with the conclusion of my colleague that the appeals of all the Appellants relating
to the striking of the actions styled as ‘abuse of power’ or ‘abuse of process’ must be dismissed,
although I do so only on the basis that the Amended Statement of Claim raises new and complex
legal questions which should not be determined in the factual vacuum which currently exists. At this
stage of the proceedings, I expressly do not comment on the extent of the immunity that is available
to a person who exercises quasi-judicial functions, especially a person who acted as an adjudicator;
in this case, the Appellants Allan McLeod and Phillip Lister. 

FACTS

[86] The facts and history of this appeal have been fully set out in my colleague’s Reasons and
I will not repeat them in detail here. In essence, Ms. Dechant has alleged that the Appellant Stevens
made defamatory statements on two occasions; the first, in a letter to the Law Society of Alberta (the
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“Law Society”) dated April 18, 1996, and the second, on September 3, 1996, in a conversation with
the Appellant David Maxwell (“Maxwell”),    a lawyer, employed by the Law Society. In addition,
Dechant makes allegations of defamation against Maxwell as well as Lindsay MacDonald
(“MacDonald”), another Law Society employee, who communicated the contents of Maxwell’s
conversation with Stevens to the members of the Executive Committee of the Law Society.

[87] Dechant also makes allegations against various Benchers and employees of the Law Society,
summarized in the Reasons of Conrad J.A., as follows:

1. the defendant Wittmann, in his capacity as a Bencher and President of the Law Society,
acted in bad faith and with malice in agreeing to the adjournment of the Hearing;

 
2. the defendant Romaine, in her capacity as a Bencher and member of the Executive
Committee of the Law Society, acted in bad faith and with malice in appointing various
Benchers to Conduct and Hearing Committees;

3. the defendants MacLeod and Lister, in their capacities as Benchers of the Law Society,
acted in bad faith and with malice with respect to the adjournment of the Hearing and
subsequently as members of the Hearing Committee which heard evidence and adjudicated
on the complaints against Dechant;

4. the defendant Freeman, in his capacity as Secretary of the Law Society, participated in a
series of malicious actions against Dechant;

5. the defendant McLeod, in his capacity as an employee of the Law Society, acted in bad
faith and with malice in respect to the manner in which he processed various complaints to
the Law Society made by Dechant against other lawyers and by other lawyers against her;
and

6. the defendant Guenter, in his capacity as an employee of the Law Society and as its
counsel at the Hearing, acted in bad faith and with malice in the conduct of the Hearing.

The defendants referred to in the preceding paragraph will be referred to collectively as “the Law
Society Defendants”.  All of these various claims are broadly characterized as torts of abuse of office
and abuse of power.

[88] The Appellants brought an application to have the whole of the Amended Statement of Claim
struck under Rule 129(1)(a) of the Alberta Rules of Court. Cairns J. dismissed the application,
except as it related to the Charter breach allegations, and it is from that ruling that the Law Society
Defendants and Stevens have launched this appeal. Ms. Dechant appeals the order striking her
Charter claim.
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DISCUSSION

[89] For reasons which will be discussed below, I am of the view that the Chambers Judge erred
in law. For this appeal to succeed, the Appellants must now convince us that even assuming all of
the allegations contained in the Amended Statement of Claim are proven, the claim discloses no
cause of action and is bound to fail: Hunt v. Carey, [1990] 2 S.C.R. 959, 74 D.L.R. (4th) 321.

[90] Because of the nature of the allegations made in the Amended Statement of Claim, I agree
that the provisions of ss. 112 (1) and (2) of the Legal Professions Act do not assist the Appellants
at this time. However, I am of the view  that absolute privilege, which is available at common law
to persons exercising quasi-judicial functions, has not been abrogated by the statute. It is expressly
permitted by s. 112(3) and therefore is available to the Appellants Stevens, Maxwell and
MacDonald. The claims against these Appellants can only be struck, however, if the Appellants are
successful in showing that the claims of defamation and the various torts will be defeated by
absolute privilege and/or absolute immunity.

The Decision of the Chambers Judge on the Defamation Actions.

[91] With respect to the claim of absolute privilege by the Appellant Stevens, the Chambers Judge
found that it was arguable that: (1) the authorities granting absolute privilege to a complainant in
Law Society proceedings do not apply to the response of a lawyer to that complaint; (2) absolute
privilege does not apply to communications incidental to the outstanding charges, in this case, an
adjournment of the hearing by the Law Society; (3) Law Society functions are not quasi-judicial.

[92] With respect to the claim of absolute privilege   by the Law Society Defendants, the
Chambers Judge found that the Law Society Defendants could not rely on absolute privilege or at
least that the question was not beyond doubt. In this respect, he stated at page 5 of the reasons for
judgment: 

It may be, and likely is, that by common law and Section 112 of the Legal Profession Act
qualified privilege is available to the various “Law Society defendants,” however, that gives
rise to a consideration of malice which has been pleaded and therefore there are triable
issues.

Absolute Privilege

[93] I find it useful to first set out a brief statement of the law relating to absolute privilege as well
as the rationale for its existence, and can do no better than to refer to the decision of Wedge, J. in
G. (R.) v. Christison, [1997] 1 W.W.R. 641 (Sask. Q.B.), at para. 65 , where he quotes, with
approval, the following passage from The Law of Defamation in Canada, Brown (2nd ed.) (Toronto:
Carswell, 1994), at para. 1-17:
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... There is also an absolute privilege for all those communications made in the course of, or
incidental to, the processing and furtherance (sic) of judicial and quasi-judicial proceedings
... The protection extends to all those persons who participate in the proceedings including
the judge, jury, witnesses, parties and their counsel. Also it extends to the content of all
pleadings, documents, and testimony offered in evidence, and to all actions taken
preliminary but necessary to the institution or processing of the action or essential to the
judicial review of or execution upon the judgment or decision. 

Absolute privilege is a defence that bars actions in defamation. The defence is intended to balance
the conflicting interests of those whose reputations may be at stake against free and open disclosure
within the justice system. Its purpose is not to protect those who act maliciously but to protect the
judicial system by ensuring that lawyers, complainants, investigators, witnesses and potential
witnesses are not subjected to costly litigation on the mere allegations of malice.  Absolute privilege
is also available to persons who are involved in the quasi-judicial process, including Law Society
discipline proceedings. The protection extends to those volunteers who agree to serve the public and
their profession by acting as Benchers, as well as to lawyers engaged in the quasi- judicial process,
complainants, witnesses and potential witnesses.  (See Harris v. Law Society of Alberta, [1936] 1
D.L.R. 401 (S.C.C.) and French v. Law Society of Upper Canada (1975), 61 D.L.R. (3d) 28 (Ont.
C.A.)). In French, the Ontario Court of Appeal held that:
 

The investigative function of the Law Society and the preparation and swearing of the
complaints against the appellant solicitor were discretionary and quasi-judicial acts pursuant
to a statutory duty and called for the exercise of discretion and judgment on the part of the
officials concerned. 

Even if any part of the function of the investigation could properly be characterized as
ministerial in nature, such part was merged in the complaint and in the subsequent hearing
...

[94] In M.J.M v. D.J.M (2000), 187 D.L.R. (4th) 473 (Sask. C.A.),  Jackson J.A. discussed the
necessity for absolute privilege and its proper application to the complaint process in a Law Society
setting. She said at 478 that:

The immunity from suit accorded to judges, witnesses and advocates applies to the
quasi-judicial sphere as well. In Lilley v. Roney (1892), 61 L.J.Q.B. 727, Cave J. held
that a letter of complaint against a solicitor in respect of professional conduct with
an affidavit of alleged charges was so essentially a step in a judicial proceeding that
statements in the letter were absolutely privileged. Then in Addis v. Crocker, [1961]
1 Q.B. 11, [1960] 2 All E.R. 629, the Court of Appeal ruled that the inquiry of the
Disciplinary Committee constituted under the Solicitors Act was absolutely
privileged so as to preclude an action in defamation against it. Pearce L.J. said (at
638):
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It is clear from the cases to which [my colleague] has referred that
absolute privilege is given to proceedings in courts of law in order
that judges, advocates and witnesses may perform their respective
parts free from a deterrent fear of actions for defamation. This
privilege can create hardship for some persons in particular cases, but
it is on balance an advantage to the community. For the same reason,
the privilege is extended to tribunals which act judicially in a manner
similar to courts of justice, but not to merely administrative tribunals.

In essence, in a case such as the one before us, absolute privilege serves the need of
fostering the complaint process.

Jackson J.A. explained the rationale of the absolute privilege rule as follows:

Absolute privilege exists not to protect persons who have made malicious statements, but
to protect those involved in the justice system from the necessity of having to weigh their
words for fear of an action in defamation. (at 478) 

I am in complete agreement with this reasoning, and adopt it.   

[95] Ms. Dechant argues that s. 112(2) of the Legal Profession Act grants only a qualified
privilege to the Appellants and that the mere allegation of malice or bad faith in a statement of claim
suffices to prevent the striking of the statement of claim.  The Appellants Stevens, Maxwell and
MacDonald rely on s. 112(2) and submit that s. 112(3) preserves their common law right to claim
absolute privilege which provides them with a complete defence.  Section 112 provides: 

112(1) No action lies against

a) the Society or a person who is or was an officer, employee or agent of the Society,

b) a person who conducted an investigation under Part 3,

c) a person who is or was a Bencher or a member of a committee established by or
under this Act,

d) a person who is or was a custodian appointed under Part 4,

e) a subsidiary corporation of the Society referred to in section 96(2)(b) or a person
who is or was a director, officer or employee of that corporation, or 
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f) a person who acted on the instructions of, or under the supervision of, a person
referred to in clauses (a) to (e),

in respect of anything done by any of them in good faith pursuant to this Act, the rules or any
direction of the Benchers.

(2) No action for defamation may be founded on a communication regarding the conduct of
a member or student-at-law if the communication is published to or by a person within any
of the classes of persons enumerated in subsection (1), in good faith and in the course of any
proceedings under this Act or the rules relating to that conduct.

(3) Subsections (1) and (2) do not operate to restrict or abrogate any immunity or protection
that is otherwise provided by law to a person within any of the classes of person enumerated
in subsection (1) or any other person.

[96] I agree with the submission of the Appellants that ss. (2) grants a minimal limited statutory
immunity but does not limit the protection otherwise granted by law.   I view this as a precautionary
statutory protection.  I do not accept the submission that the Legislature intended to abrogate any
protection granted by common law to persons who participate in the discipline process.  First, the
provisions of ss. (3) clearly and expressly stipulate that the provisions of ss. (1) and (2) do not
operate to restrict or abrogate any common law immunity or protection.  Absolute privilege is a
protection.  Had the legislature intended to abrogate the common law protection of absolute privilege
in a defamation action, it would have created an exception.  This is clear when the broad and
unequivocal wording of ss. (3) is taken into account. 

[97] Nor do I accept the argument that by enacting ss. (2), the Legislature intended to establish
a balance by granting  greater protection to  the lawyer against whom a complaint is made.  The
Legislature granted to the legal profession the right and the obligation to govern itself and to
discipline its own members.  The primary focus and purpose of the legislation is the protection of
the interests of members of the public who deal with lawyers and the maintenance of high standards
of professional competence and conduct.  The legislation establishes an elaborate discipline process
designed to protect the interests of the members of the public and to maintain high standards of
competence and conduct. If the limiting interpretation suggested by my colleague is accepted, then
all persons now protected by the law of absolute privilege, including complainants and witnesses,
will lose that protection.  If that is the case, these individuals may well have to face costly legal
proceedings in defamation leading up to trial and a trial to establish their lack of malice and justify
the complaint they initially made to the Law Society.  This could occur even where the Law Society
proceedings found that the complaint was justified and all appeals from that decision were
dismissed.  The suggestion that members of the public who complain about the conduct of lawyers,
witnesses and potential witnesses who are called upon to give statements and to testify, should be
granted only the limited protection of qualified privilege, which would subject them to a costly
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litigation process, at the hands of the professional person on the mere allegation of malice, is
inconsistent with the objectives of the legislation.  

[98] I do not agree that the lawyer’s reputation should be given any greater importance than other
factors including protection of members of the public who must seek the advice and assistance of
lawyers.  The legislature has imposed on the legal profession, and the Law Society, the obligation
of policing the conduct of its members by the establishment of an effective discipline process  and
ensuring that public complaints are promptly and effectively dealt with.   The rights and reputation
of a lawyer against whom a complaint is made are fully protected in the full and impartial hearing
process as well as the subsequent appeal or judicial review process.  The forum in which the
lawyer’s case is heard is largely composed of his or her colleagues who have volunteered their time
and who have been elected by other members of the profession. The “innocent lawyer” against
whom untrue or malicious allegations have been made will have his or her recourse in exoneration
in these proceedings.   To exclude the protection of absolute privilege from complainants, witnesses
or Benchers who are performing a voluntary and essential service to the public in the complaints and
discipline  process, would serve to hamper and undermine the discipline process.  What better way
of discouraging complaints by clients against lawyers, of discouraging witnesses from giving
statements and testifying, and of discouraging Law Society employees and Benchers from
energetically pursing discipline proceedings than to permit the lawyer, whose conduct is in issue,
to pursue what for many clients or witnesses could be financially ruinous litigation to the point of
trial.  I do not believe that this was the intent of the Legislature or the purpose of this legislation. 

[99] I disagree that the intent of the Legislature in enacting s. 112(2) was to protect the lawyer
whose conduct is in issue against malicious or irrelevant statements.   The lawyer is adequately
protected by a fair and full hearing which is accorded to him or her in the discipline procedures
established and by the right to pursue judicial review applications or appeals.  

[100] I am of the view that s. 112(3) expressly preserves the protection of absolute privilege
granted by the common law and that the Appellants Stevens, Maxwell and MacDonald are entitled
to claim that protection. 

[101] Privilege attaches to a particular occasion, not to words used. In order to assess whether the
particular occasions in question here attract absolute privilege, the Court must look to the specific
allegations set out in the Amended Statement of Claim. There are no other facts upon which to base
this assessment and we must take the allegations as set out in the Amended Statement of Claim as
proven.

[102] I will deal first with the Appellant Stevens and the first allegation of defamation made
against him in the Amended Statement of Claim. The relevant portions follow: 

50. On or about April 18, 1996 the Defendant Ronald G. Stevens maliciously and libellously
wrote to the Law Society of Alberta regarding the Plaintiff Jeanette Dechant as part of his
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response to the Defendant Law Society of Alberta (“The April 18/96 Stevens Response”)
to one of the complaints against him included in the 1996-1997 Dechant Complaints (“The
April/96 Defamatory Statements of Defendant Stevens”):

“The fact is that on frequent occasions Ms. Dechant has written to me
in a maniac fashion... That she would complain about a lack of
response at this time is puzzling... a comment made by Ms. Dechant
last December, during a break at an examination for discovery, to the
effect that her health was not good and that she required “Prozac”
may also provide some explanation.”

[103] The learned Chambers Judge refused to strike the first defamation claim against Stevens on
the basis that it was not beyond doubt and was arguable in law that absolute privilege does not apply
to a letter from a lawyer responding to a complaint against him. For reasons which will be given
below, he erred in law in this finding.

[104] In paragraph 58 of the Statement of Claim it is alleged that:

58. On or about September 3, 1996 the Defendant Ronald G. Stevens falsely and maliciously
stated to the Defendant David C. Maxwell (“The September/96 Defamatory Statements of
Defendant Stevens”) so far as is determinable by the Plaintiff until Discovery:

a. The Plaintiff Jeanette Dechant had harassed the Coulters and
himself in a limited manner since her move to Ontario in or about
September of 1995 and that the only reason that the harassment had
been curtailed was due to the fact that the Plaintiff was then residing
in Ontario and if the Plaintiff is in near proximity to the Coulters
trouble immediately arises;

b. The Plaintiff Jeanette Dechant had “verbally harangued” Andrea
Coulter at the Pearson Airport in Toronto, Ontario in or about June
or July of 1996 and that the lawyer for Tennis Canada had statements
from witnesses to this incident; and

c. That the Plaintiff with no forewarning to the Defendant Stevens of
her attending at his office, or in the alternative, a woman fitting the
description of the Plaintiff had attended at the offices of Code Hunter
Wittmann “two or three weeks prior to September 3, 1996, or in the
alternative, “in mid-August”, and had demanded that the receptionist
immediately locate the Defendant Ronald Stevens and when the
receptionist refused to leave her post and ultimately the Plaintiff left
the office without seeing the Defendant Ronald Stevens, or in the
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alternative, demanding to see the Defendant Ronald G. Stevens but
had left the office without seeing him.

The words used by the Defendant Ronald G. Stevens in his statements to the Defendant
David Maxwell were calculated to disparage the reputation of the Plaintiff in the minds of
right-thinking people generally and to disparage the reputation of the Plaintiff as a lawyer
in the practice of her profession and constituted defamatory and slanderous statements
imputing that the Plaintiff Jeanette Dechant was unfit to practice as a lawyer.

60. Defendant Stevens made these false and defamatory statements to the Defendant David
C. Maxwell, knowing and intending, or in the alternative in circumstances where it was
reasonably foreseeable, that he would cause these false statements to be communicated
to other employees of the Law Society of Alberta, to the Executive of the Law Society
of Alberta and to members of the Law Society of Alberta who were involved in the
processing of the May 26/95 Stevens Complaint, the June 29/95 Stevens Complaint, the
August 2/95 Stevens Complaint, the September 1/95 Stevens Complaint filed against
the Plaintiff Jeanette Dechant with the Law Society of Alberta and the 1995-1997
Dechant Complaints. The Defendant Ronald Stevens made these statements knowing
and intending, or in the alternative understanding, that they would be communicated
by the Defendant David Maxwell to the Defendant Lindsay MacDonald in a meeting
on September 24, 1996 and would likely be published to others in an attempt by the
Defendant Law Society of Alberta to obtain an adjournment of The October 1996
Hearings. (Emphasis added)

[105] In my view, these allegations disclose that both the letter from Stevens to the Law Society
as well as Stevens’ conversation with Maxwell were made in connection with complaints that had
been made to the Law Society, either by Dechant against Stevens or by Stevens and his clients
against Dechant. As the first of these occasions was a response to a complaint and during the
investigation of a complaint by a Law Society employee, that occasion attracts absolute privilege.
The second occasion related to a conversation between a lawyer employed by the Law Society and
Stevens, as the complainant, and counsel for Zahra and Andrea Coulter, who were also
complainants, regarding the possible adjournment of the discipline hearing involving their
complaints against Ms. Dechant. Although Ms. Dechant raised concerns about who may have
initiated the conversation between Stevens and Maxwell, that is irrelevant because in either case the
substance of their conversation formed part of the process commenced by various complaints made
to the Law Society and was necessarily incidental to those complaints. The allegations in the
Amended Statement of Claim do not suggest that the communications were casual personal
discussions unrelated to the discipline process. In respect of each of the alleged defamations, Ms.
Dechant has identified a specified occasion, which is part of the discipline proceedings.  

[106] I find support for my conclusions in the French and M.J.M. decisions, cited above, and the
recent appellate decision from Ontario in Web Offset Publications Ltd. v. Vickery (1998), 40 O.R.
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(3d) 526 (Gen. Div.), aff’d (1999), 43 O.R. (3d) 802 (C.A.). In M.J.M., the plaintiff filed a
defamation action against his ex-wife alleging that she had made defamatory statements about him
in a letter of complaint she sent to the Saskatchewan Law Society about his lawyer. Specifically, the
letter stated:“I send you this letter of complaint as I am presently participating in a legal battle with
my abusive husband who sexually assaulted our young son in March 1996”. The wife sought to have
the Statement of Claim struck as disclosing no cause of action, claiming that the statements made
in the complaint letter were absolutely privileged.

[107] The Saskatchewan Court of Appeal found that the claim should not be struck because the
statements were irrelevant statements about a third party and arguably did not fall within the ambit
of absolute privilege. However, in her reasons, Jackson J.A. discussed the necessity for absolute
privilege and its proper application to the complaint process in a Law Society setting. I have already
quoted from the judgment of Jackson J.A.  I  refer again to that quotation, and repeat that I am in
complete agreement with her analysis of the legal principles to be applied in respect of participants
in Law Society Discipline proceedings. 
  
[108] The Saskatchewan Court of Appeal then went on to discuss why the facts before them were
different from the usual complaint process. The allegedly defamatory statements in issue were not
in reference to the  lawyer against whom the complaint was made.   The wife was complaining about
the husband’s lawyer to the Law Society and in the process made allegedly defamatory statements
about the husband. Had the defamatory statements been about the lawyer himself, it is clear that the
court would have taken a different view and would have found that the statements were protected
by absolute privilege. In part this is because the person complained about has the opportunity to
defend him or herself through the complaint and hearing process. In that case, the husband, a third
party, would have no such opportunity.

[109] The scope of absolute privilege depends on the nature of the occasion in which the
statements are made. If the occasion is one that attracts absolute privilege, generally it does not
matter what statements are made, they are protected. In other words,  both malicious and irrelevant
statements are protected; that is the absolute nature of the privilege. The Saskatchewan Court of
Appeal does not question this point when it discusses “irrelevant statements made about a third
party”. The statements at issue in M.J.M were not protected by absolute privilege because they were
about a third party. Statements made about the lawyer himself would have been completely
protected.

[110] The effect of this doctrine is that sometimes both malicious and irrelevant statements are also
protected, but that is the balance that has been struck. If the Court attempts to assess the relevance
of statements made during a privileged occasion, then the purpose of absolute privilege will be
undermined. Witnesses or, as in this case, a potential witness, should not have to carefully weigh
their words or assess relevance in the course of the investigation, the proceedings, and in giving
evidence. The lawyer’s recourse is to be found in exoneration in the Law Society proceedings, not
in defamation proceedings. Any other interpretation will unduly hamper the most important function
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entrusted by the Legislature of Alberta to the Law Society, the investigation and processing of
complaints against their members, with the objective of  protecting members of the public in their
dealings with lawyers and maintaining high standards of legal competence and conduct.   

[111] Dechant alleges in the Amended Statement of Claim that Stevens sent a letter to the Law
Society “as part of his response to the Defendant Law Society of Alberta ... to one of the complaints
against him included in the 1996-1997 Dechant Complaints”. Law Society discipline proceedings
are quasi-judicial proceedings. It is clear that complainants are given absolute immunity. Nothing
less will suffice for the lawyer who is required to answer the complaint. I can think of no reasonable
argument which would permit any other interpretation. While I have found no cases which deal
directly with the response of the lawyer against whom a complaint is made, there is no logical reason
why absolute privilege would be accorded to the complainant and not to the lawyer against whom
the complaint is made. The unfairness of such a position is evident from the facts of this case, where
the complainant who now seeks to sue the lawyer for defamation from the protected position of
absolute privilege in respect of what she has said against him, argues that in responding to her
complaint, the lawyer is not entitled to claim that privilege. Not only is the lawyer obliged by s.
52(1) of the Legal Profession Act and Rules 85(4) and (5) of the Law Society Rules to respond to
any complaint made against him, but pursuant to s. 66(1) of the Legal Profession Act, he is also a
potential compellable witness in the proceedings against him. In my view, there is no doubt that the
lawyer against whom a complaint is made is protected by absolute privilege in respect of any letter
of response and any further cooperation in the investigation and evidence he may give. The letter
clearly falls within a privileged occasion properly protected by absolute privilege in a quasi-judicial
sphere.

[112] Similarly, I find that the September/96  statements of the  Appellant Stevens were made on
an occasion which falls within the investigative function of the Law Society, are necessarily
incidental to the discipline proceedngs and, therefore, attract absolute privilege. As was said in Web
Offset Publications Ltd. at 804: 

... where a lawyer seeks out information from another person and that other person provides
the information, then whether called as a witness or not, the information is absolutely
privileged. 

Although Web Offset Publications Ltd. dealt with judicial proceedings, in my view a similar
approach must be taken in the investigative process in a quasi-judicial context. The lawyers
employed by the Law Society and charged with investigating complaints to the Law Society serve
a similar function to lawyers engaged in traditional litigation and the policy reasons for protecting
witnesses and their discussions with investigating counsel remain.

[113] Paragraph 60 of the Amended Statement of Claim indicates that the September/96
statements of  Stevens were made with the knowledge and/or intention that the comments be
communicated, either through MacDonald or by Maxwell himself to other members of the Law

20
01

 A
B

C
A

 3
9 

(C
an

LI
I)

Volume VI - Page 485 of 530



Page:  37

Society in order to obtain an adjournment of the proceedings. In my view this was clearly part of
the adjudicative/quasi-judicial function of the Law Society. During argument and in the Amended
Statement of Claim, Ms. Dechant suggested that the adjournment was at the request of the Law
Society. Again, I do not see the relevance. Where the discussion clearly relates to a step in the quasi-
judicial proceeding, whether in response to a request by Ms. Dechant or by the Law Society
solicitors, the occasion is equally privileged. We must take the allegations in the Amended
Statement of Claim as proven, and those allegations establish that the statements were made in
connection with the adjournment of the Law Society proceedings against Dechant. 

[114] I take a similar view with regard to the allegations of defamation made against Maxwell and
MacDonald. The following paragraphs of the Amended Statement of Claim are relevant:

68. The Defendant Maxwell libellously republished the September/96 Defamatory
Statements of the Defendant Stevens, or in the alternative, knowingly and maliciously
misrepresented the statements of the Defendant Ronald Stevens made to him on September
3, 1996 as being the statements in the September 3/96 libellous republication by Maxwell,
and published those libellous statements to the Defendant Lindsay MacDonald in the
September 3/96 Maxwell Memo knowing and intending, or in the alternative in
circumstances where it was reasonably foreseeable, that those statements would be
republished to others within The Defendant Law Society of Alberta in support of an
adjournment sought by The Defendant Law Society of Alberta of The October 1996
Hearings, unilaterally and without notice to the Plaintiff and that those statements would
cause harm to the Plaintiff.

77. Contrary to its face, the September 24/96 MacDonald/Maxwell Memo was not prepared
by the Defendant Maxwell to provide, or in the alternative primarily to provide information
and a recommendation regarding adjournment by the Defendant Maxwell to the Defendant
Lindsay MacDonald but was, in fact, prepared by the Defendant Lindsay MacDonald and
the Defendant David Maxwell, at or about the time of a meeting between them on or about
September 24, 1996 for the purpose of supporting a request by the Defendant Law
Society of Alberta through the Defendant Lindsay MacDonald for a unilateral
adjournment of the October 1996 Hearings without notice to the Plaintiff of the said
request for adjournment (“The September/October 1996 Law Society Adjournment
Request”) to be made to the Executive Committee of the Law Society of Alberta on or about
September 27, 1996...

 89. ... The particular Defamatory Statement of Macdonald/Maxwell and the Defamatory
Statements of MacDonald/Maxwell in the September 24/96 MacDonald Maxwell Memo to
the Defendant Lindsay MacDonald knowing and intending that the false statements
would be passed on and published to other employees of the Law Society of Alberta,
to the Executive of the Law Society of Alberta on or about September 27, 1996 in
support of the September/October 1996 Law Society Adjournment Request and to
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persons including Phil Lister as the Chair of Conduct involved in the disciplinary
proceedings against the Plaintiff Jeanette Dechant which had been commenced by way of
Complaints filed with the Law Society of Alberta by the Defendant Ronald G. Stevens and
such publication was a natural and foreseeable consequence of the inclusion of the said
statements into the September 24/96 MacDonald/Maxwell Memo.

100. A meeting of the September 1996 Executive was held on or about September 27, 1996
and prior to October 2, 1996 to consider and vote to adjourn the October 1996 Hearings with
all, or in the alternative, some of the September 1996 Executive in attendance including the
Defendant Alan Macleod. The September 1996 Executive voted to adjourn, or in the
alternative voted to forward a recommendation for adjournment of the October 1996
Hearings to the Defendant Phillip Lister as the Chair of Conduct.....

[115] It is clear from these segments of the Amended Statement of Claim, and several others not
reproduced, that Dechant is alleging that the MacDonald/Maxwell memo was sent to members of
the Executive of the Law Society in an effort to bolster an application for an adjournment of
Dechant’s October 1996 disciplinary hearings. We must accept that this was the purpose of the
circulation of the memo and, consequently, the memo was circulated as part of the quasi-judicial
process of managing the disciplinary hearing and properly attracts absolute privilege.  On the facts
alleged in the Amended Statement of Claim, Maxwell, MacDonald, and the members of the Law
Society Executive were all performing functions that fell within their roles as participants in the
disciplinary process, which was clearly quasi-judicial in nature, and are entitled to the protection of
absolute privilege when fulfilling those duties entrusted to the Law Society by statute. 

[116] Ms. Dechant complains about the disclosure by Maxwell and MacDonald of the Stevens
communication to the Executive of the Law Society. In my view, there is no cause for complaint.
The powers and duties of the Executive Committee of the Law Society are set out in s. 26(3) of the
Law Society Act as follows: 

26(3) The Executive Committee has the following powers and duties:

(a) to supervise the general administration of the business of the Society and to
counsel and instruct the Executive Director with respect to those matters; 

While I agree with Ms. Dechant’s submission that the Executive Committee does not decide whether
discipline hearings are to be adjourned, the Executive Committee has the duty to supervise the
business and affairs of the Law Society and to counsel and instruct the Executive Director. The most
important aspects of the business and affairs of the Society are the investigation of complaints and
the conduct of discipline proceedings. Through the Executive Director, the Executive Committee
oversees the work of the staff lawyers, and positions being taken by the staff lawyers in respect of
the conduct of discipline proceedings which, in my view, would include adjournments of discipline
hearings, especially in sensitive cases. Consequently, communication with the Executive Committee
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was entirely within the duties of the lawyers employed by the Law Society, and the Executive
Committee. It is from the Executive Committee that the lawyers would ultimately receive their
instructions as to positions to be taken by them. 

Absolute Immunity

[117] I agree with the conclusion reached by Madam Justice Conrad in respect of this issue and
also dismiss the appeal. However, I limit my reasons for doing so. I agree that the law in respect of
the actions generally described as abuse of office or abuse of statutory powers is in the process of
development. Further, questions dealing with the relationship between these causes of action and
malicious prosecution and whether these causes of action can proceed before Ms. Dechant’s appeal
for judicial review of the disbarment proceedings is determined, are also unclear. It would be
problematic to make decisions relating to these important issues of law based only on the facts
alleged in the Statement of Claim and in the absence of any other background facts. Having regard
to the nebulous state of the law, I am of the view that these important issues of law should be
decided on a proper factual base, whether established by affidavit or at trial. For this reason alone,
I dismiss the appeals of the Law Society Appellants. 

[118] Specifically, I leave open the question whether officials who exercise statutory quasi-judicial
functions, especially those officials who exercise adjudicative powers, in this case Allan McLeod
and Phillip Lister, are protected only by a qualified or limited immunity, and do not enjoy common
law absolute immunity. In my view, no case authority binding on this Court holds that immunity of
officials exercising quasi-judicial powers is limited to qualified immunity. In my view, the decision
in Harris v. Law Society of Alberta, [1936] S.C.R. 88, may be distinguishable on its facts as
concerning individuals who were acting outside the jurisdiction granted to them by statute. Whether
the reasoning would apply to persons who are acting within the confines of the statutory duties
imposed by them will have to be determined. Again, I prefer to leave this question open to be
decided on another occasion when the facts are sufficiently canvassed and established. 

Stay of Proceedings

[119] In their notice of motion, the Law Society Defendants sought a stay of proceedings on the
Amended Statement of Claim, especially claims of abuse of office or abuse of power, pending
resolution of Ms. Dechant’s judicial review application in Court of Queen’s Bench Action No. 9701-
09179. No affidavit was filed in support of this application. In argument before us, counsel for these
Appellants likens these actions to malicious prosecution actions where the action cannot be
maintained unless the prosecution action has been finally resolved in the plaintiff’s favour. Another
reason may relate to whether these actions constitute an improper collateral attack on the discipline
proceedings. Both issues raise interesting and important legal questions which, in my view, should
not be resolved at this time in the factual vacuum which exists and should await the establishment
of a proper factual foundation. I dismiss the appeal from the order dismissing the Law Society
Defendants’ stay application. 
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CONCLUSION

[120] In summary, I would allow the appeals of Stevens, Maxwell and MacDonald with regard to
the allegations of defamation contained in the Amended Statement of Claim and would strike those
portions of the Amended Statement of Claim. In all other respects, I concur with the conclusions but
not all of the Reasons of Conrad, J.A.

APPEAL HEARD on May 15, 16 & 17, 2000

REASONS FILED at Calgary, Alberta,
this 13th day of February, 2001

______________________________
McFADYEN J.A.
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Reasons for judgment:

I. INTRODUCTION:

[1] Members of administrative tribunals generally cannot be required to testify
about how or why they reach their decisions.  This rule of deliberative secrecy
protects their time and independence and promotes candid collegial debate.  

[2] At issue in this appeal is whether members of the former Board of
Examiners under the Stationary Engineers Act, R.S.N.S. 1989, c. 440, should be
compelled to testify on discovery about how and why they decided cases, including
one involving the appellant.  Justice C. Richard Coughlan in Supreme Court
chambers ruled that they should not, finding that this information is protected by
deliberative secrecy and that the appellant had failed to provide evidence that
would justify lifting it.  I agree and would, therefore, dismiss the appeal. (Decision
reported at (2006), 248 N.S.R. (2d) 46).

II. FACTS AND DECISION UNDER APPEAL:

[3] This appeal arises out of the appellant’s attempt to examine two former
members of the Board of Examiners (Board) under the Stationary Engineers Act
(“Act”).  To put the issues in context, I must briefly outline the background events,
the claims the appellant makes in its law suit and how the proposed discovery
examination of the board members relates to them.

[4] The appellant operated a metal fabrication plant in Amherst, Nova Scotia.  It
experienced rancourous labour relations with the union representing its workers
and encountered many difficulties with the Province respecting occupational health
and safety issues.  The plant closed in 2002.  In a law suit brought against the
Province and the local and international unions, the appellant alleges that the
unions and the Province harassed it out of business.  

[5] The appellant claims against the Province in negligence, abuse of public
authority, conspiracy and intentional interference with economic interests. These
allegations focus on numerous compliance orders issued under the Occupational
Health and Safety Act, S.N.S. 1996, c. 7.  The appellant alleges, among other
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things, that the Province exercised its regulatory powers in an unusually harsh and
harassing manner.

[6] The Act, which is the source of authority for the two Board members whom
the appellant wants to examine, is not mentioned in the statement of claim or in
any of the appellant’s replies to several demands for particulars.  However, it is
common ground on appeal that certain actions taken by inspectors and by the
Board under the Act are potentially relevant to the appellant’s claims.  I will,
therefore, assume that the information sought meets the relevance threshold for
discovery under Rules 18.01 and 18.09.  The background in relation to the Act is
this.

[7] An inspector for the Department of Environment and Labour, Mr Simms,
ordered the appellant to have certified operators for some cranes at its plant. The
appellant, so far as the record shows, did not challenge this order.  It did, however,
apply (under s. 48 of the Stationary Engineers Regulations, N.S. Reg. 134/1988, s.
4) to the Board of Examiners (established under s. 3 of the Act) to have certificates
of qualification issued for its long-term employees.  Had this application
succeeded, I understand it would have permitted these employees to operate the
cranes in compliance with Mr. Simms’ order.  The application, however, was
dismissed by the Board (in April of 2000).  The Minister dismissed the appellant’s
subsequent appeal to him.  (The Act was repealed and the Board ceased to exist in
2001.)

[8] In connection with its law suit against the Province and the unions, the
appellant issued notices of examination to two members of the  Board, Messrs
Fralic and Estabrooks. The Province moved successfully in Supreme Court
chambers to quash the notices. The judge held, as noted, that the evidence sought
was covered by deliberative secrecy and that the appellant had not shown sufficient
reason to lift it. 

[9] The appellant applies for leave to appeal and, if granted, asks that the
decision of the chambers judge be set aside and that the notices of examination be
restored. The appellant makes two basic points: first, deliberative secrecy does not
protect the information it seeks; and second, even if it does, there were valid
reasons to lift the secrecy. The Province, on the other hand, says that the evidence
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which the appellant seeks is covered by deliberative secrecy and that the appellant
did not show any valid reason to lift it.

III. ISSUES AND STANDARD OF REVIEW:

[10] The issues are:

1.  Is the information the appellant seeks covered by deliberative secrecy?

This issue turns on the answers to three questions:

a.  Does deliberative secrecy apply to discovery sought in a tort
action?

b.  If so, is the information which the appellant seeks covered by
deliberative secrecy? and

c.  If so, what does the appellant have to show in order to justify
lifting the secrecy?

2.  If the information is covered by deliberative secrecy, did the appellant
establish a valid reason to lift deliberative secrecy?

[11] The first issue is a question of law which is reviewed on appeal for
correctness: Garth v. Halifax (Regional Municipality) (2006), 245 N.S.R. (2d)
108;  N.S.J. No. 300 (Q.L.)(C.A.) at para. 13.  The second issue involves both a
question of law - that is, what did the appellant have to show in order to justify
lifting deliberative secrecy - and a question of fact – that is, did the evidence meet
this standard. The legal question is reviewed on appeal for correctness.  The factual
question is reviewed for palpable and overriding error: Housen v. Nikolaisen,
[2002] 2 S.C.R. 235.

IV. ANALYSIS:

A. The Applicability of Deliberative Secrecy:

1. Does deliberative secrecy apply to discovery sought in a tort action?
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[12] The appellant says that it does not have to meet any threshold other than
relevance in order to discover the former Board members.  While acknowledging
that there are restrictions on discovery in judicial review proceedings or where the
decision of a tribunal is being directly attacked, the appellant says that these do not
apply in a civil action for damages such as this one.

[13] I agree with the appellant that the special rules limiting discovery in judicial
review proceedings generally do not apply in tort actions such as this.  However, I
conclude that the principle of deliberative secrecy applies whenever evidence is
sought about how or why an administrative tribunal reached a decision. The judge
therefore, did not err in applying the principles of deliberative secrecy to the
appellant’s attempt to discover the former Board members.

[14] The principle of deliberative secrecy prevents disclosure of how and why
adjudicative decision-makers make their decisions. This protection is necessary to
help preserve the independence of decision-makers, to promote consistency and
finality of decisions and to prevent decision-makers from having to spend more
time testifying about their decisions than making them: see, for example, Ellis-Don
Ltd. v. Ontario (Labour Relations Board), [2001] 1 S.C.R. 221 at paras. 52 - 54;
Agnew v. Ontario Association of Architects (1987), 64 O.R. (2d) 8 (Div. Ct.); R.
E. Hawkins, “Behind Closed Doors II: The Operational Problem - Deliberative
Secrecy, Statutory Immunity and Testimonial Privilege” (1996), 10 Can. J.
Admin. L. & Prac. 39 at 42 - 49.

[15] At the core of the principle is protection of the substance of the matters
decided and the decision-maker’s thinking with respect to such matters: Tremblay
v. Quebec (Commission des affaires sociales),[1992] 1 S.C.R. 952 at 964-65.
Deliberative secrecy also extends to the administrative aspects of the decision-
making process - at least those matters which directly affect adjudication – such as
the assignment of adjudicators to particular cases: MacKeigan v. Hickman,
[1989] 2 S.C.R. 788 per McLachlin J (as she then was) at 831-33.

[16] The Supreme Court has confirmed that deliberative secrecy is the general
rule for administrative tribunals.  However, the Court has also made it clear that
administrative tribunals cannot rely on deliberative secrecy to the same extent as
judicial tribunals: Tremblay at 968.  
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[17] The evidence in issue in Tremblay related to the tribunal’s process for
dealing with draft decisions.  That process included approval by legal counsel and
discussion at plenary meetings.  Gonthier, J. found that deliberative secrecy should
be lifted with respect to that material.  He said that these matters did not touch “on
matters of substance or the decision-makers’ thinking” (964) and that while “ ...
secrecy remains the rule, ... it may nonetheless be lifted when the litigant can
present valid reasons for believing that the process followed did not comply with
the rules of natural justice.” (966)

[18] It is clear, therefore, that the Court in Tremblay conceived of deliberative
secrecy as relating not only to “matters of substance or the decision-makers’
thinking on such matters”, but also to matters relating to the “formal process
established by the Commission to ensure consistency in its decisions.”: 964.  If
secrecy did not extend to the process of decision-making, the Court would not have
had to consider whether secrecy should be “lifted” in the circumstances of the case. 
It is also clear from Tremblay that the party seeking to have the court lift
deliberative secrecy with respect to the tribunal’s process of decision-making has a
threshold to meet.  As expressed by Gonthier, J. in Tremblay, the party must show
that there are “valid reasons”  for doing so.

[19] Tremblay, of course, was an administrative law case in which the tribunal’s
decision was being challenged on the basis of an alleged denial of natural justice. 
Does deliberative secrecy apply when discovery of tribunal members is sought in a
tort case?  

[20] In my view, it does.  Deliberative secrecy is concerned with the subject
matter of the evidence which is sought, not the forum in which that evidence is to
be used.  The how and the why of decision-making are kept secret to protect the
decision maker and the decision-making process.  It seems to me, therefore, that
the principles of deliberative secrecy must apply whether the evidence is sought for
the purposes of judicial review proceedings or in the context of traditional civil
litigation such as the appellant’s tort action in this case. It is the secrecy which is
important, not the forum in which it may be lifted.  

[21] The authorities support this view.  For example, deliberative secrecy has
been found to apply in actions for damages arising from the conduct of
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commissions of inquiry and of an advisory committee: Stevens v. Canada
(Attorney General), [2000] F.C.J. No. 1255 (Q.L.) (Prothonotary); aff’d [2002]
F.C.J. No. 142 (Q.L.) (T.D.); Stevens v. Canada, [2003] F.C.J. No. 1589 (Q.L.)
(F.C.); Néron v Comeau, [2004] J.Q. No. 13590 (Q.L.)(S.C.);  Apotex Inc. v.
Alberta, [2006] A.J. No. 435 (Q.L.) (C.A.) It is true, as the appellant points out,
that these damage actions were founded on administrative law proceedings.
However, I do not think that changes the principle.  As noted earlier, the purpose of
deliberative secrecy is to protect the confidentiality of the information regardless of
the forum in which the information is sought.

[22] I conclude, therefore, that deliberative secrecy applies to both the actual
decision-making of administrative tribunals and to the processes by which those
decisions are reached - to both the how and the why of decision-making.  At least
with respect to the how of decision-making – that is, the process used, deliberative
secrecy may be lifted if the party seeking the evidence establishes valid reasons for
doing so.  The principle of deliberative secrecy applies regardless of the nature of
the forum in which the information is sought.

2. Is the evidence the appellant seeks protected by deliberative secrecy?

[23] As noted, Messrs. Fralic and Estabrooks were members of the Board of
Examiners appointed under the Act.  Their duties included assessing applications
and determining if persons were suitably qualified: Stationary Engineer
Regulations, s. 15. There is no suggestion that the Board was not the type of
tribunal entitled to the protection of deliberative secrecy.  The question is whether
the information sought by the appellant falls within that protection.

[24] Counsel set out a provisional list of what the appellant seeks from Messrs.
Estabrooks and Fralic:

1. their background
2. their experience on the Board
3. the information typically received in relation to Board decisions
4. previous Board dealings regarding applications similar to that brought

by the appellant
5. the information received in relation to the appellant

20
07

 N
S

C
A

 3
7 

(C
an

LI
I)

Volume VI - Page 496 of 530



Page: 8

6. any other information or matters considered in relation to the
appellant

7. how the appellant was dealt with in comparison to other employers in
similar situations.

[25] These items fall into three categories.  Items 1 and 2 are not subject to
deliberative secrecy at all, item 3 falls within the broader aspect of deliberative
secrecy which relates to the process of the Board’s decision-making and the
remainder fall within the core of deliberative secrecy.  I will explain. 

[26] In my opinion, items 1 and 2 are not subject to deliberative secrecy as they
do not relate to either the Board’s actual decision-making or its decision-making
process. These items simply relate to biographical details about the two former
Board members.  

[27] Item 3 relates to the process followed by the Board and, therefore, falls
within the broader principle of deliberative secrecy as discussed earlier. This
inquiry relates to the process followed by the Board in the same way in which the
process of review and discussion of draft decisions was found to do so in
Tremblay. 

[28] Items 4, 5, 6, and 7 relate to the actual decision-making of the Board.  

[29] Items 4 and 7 are similar. The inquiries concerning “previous Board dealings
regarding applications similar to that brought by the appellant” and “how the
appellant was dealt with in comparison to other employers” both seek information
about the actual decision-making of the Board members.  The “Board dealings” as
referred to in item 4 must relate to the Board’s decisions in other cases and the
inquiry in item 7 about how the appellant was “dealt with” must refer, at least in
part, to the Board’s decision in the appellant’s case. Replying to these inquiries
would necessarily involve providing an explanation of the reasoning supporting the
result, not only in the appellant’s matter, but in other cases.  It inevitably would
involve an explanation of why the Board considered cases to be, or not to be
“similar”.  That, of course, relates directly to the reasoning processes which the
Board members followed.
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[30] Items 5 and 6 concern the “information received in relation to the appellant”
and “any other information or matters considered in relation to the appellant.” 
These inquiries seek information about what the Board relied on in reaching its
decision.  The question of the contents of the record a decision-maker relies on in
arriving at a given conclusion is an integral part of the adjudicative process:
MacKeigan, supra per Lamer J. (as he then was) at 806; per McLachlin, J. at 831;
see also, R. v. Celmaster, [1994] B.C.J. No. 287 (Q.L.)(S.C.) at para. 8.  For
example, in Agnew, some of the information sought related to whether the tribunal
had considered the material put before it and whether it had made its decision on
the basis of that material.  The Court found that these inquiries related to matters at
the heart of the decision-making process.  I reach the same conclusion with respect
to the material sought in this case.

[31] I conclude, therefore, that all of the information sought from the Board
members, except items 1 and 2,  is covered by deliberative secrecy. 

3. What does the appellant have to show in order to justify lifting the
secrecy? 

[32] The judge found that the appellant had an onus to establish a proper
evidentiary foundation for lifting deliberative secrecy.  He described this onus as a
requirement to show valid reasons for doing so by providing evidence that would
“prima facie rebut the presumption of regularity”: reasons para. 8, citing Freeman
J.A. in  Waverley (Village Commissioners) et al. v. Kerr et al. (1994), 129
N.S.R.(2d) 298 (C.A.).  The judge looked for evidence that there had been any
constraint on the Board members’ ability to decide according to their opinions. He
found none and, therefore, concluded that the appellant had “... not established a
proper evidentiary foundation for the discoveries”(decision para. 20).

[33] The appellant does not attack the way the judge defined the threshold; rather,
it challenges his conclusion that the appellant failed to meet it.  I, therefore, do not
have to make any firm decision about what the threshold should be when
deliberative secrecy is invoked in civil litigation such as the appellant’s tort action
rather than in judicial review proceedings as in Waverley.  A few comments,
however, may be helpful.

20
07

 N
S

C
A

 3
7 

(C
an

LI
I)

Volume VI - Page 498 of 530



Page: 10

[34] The Supreme Court in Tremblay lifted deliberative secrecy in relation to the
process of decision-making, not with respect to the substance of the decision or the
decision-makers’ thinking.  The case, therefore, is not authority for the view that
deliberative secrecy may be lifted in any circumstances in relation to the substance
of the decision or the decision-makers’ thinking.  I do not need to decide in this
case whether this may be done and nothing I say should be taken otherwise. The
threshold for lifting deliberative secrecy with which I am concerned is that which
applies to the process of decision-making. 

[35] In the context of administrative law challenges to a tribunal’s decision, the
party seeking to lift deliberative secrecy must show valid reasons for believing that
the process followed did not comply with the rules of natural justice or procedural
fairness or that the discretionary authority has been otherwise exceeded: 
Tremblay at 966 and Waverley at para. 17.  In other words, the party must
establish valid reasons for believing that lifting deliberative secrecy will show that
the tribunal made a reviewable error.  

[36] What is the threshold for lifting deliberative secrecy in the context of a tort
action?  By analogy to the judicial review cases, it would seem that there must be
evidence of a clearly articulated and objectively reasonable concern that a relevant
legal right may have been infringed and that the proposed discovery will afford
evidence of it.  This is a slightly modified version of the approach taken by the
Ontario Court of Appeal in a judicial review case in Payne v. Ontario Human
Rights Commission (2000), 192 D.L.R. (4th) 315; O.J. No. 2987 (Q.L.)(C.A.) at
para. 172 and which is adopted in Brown and Evans, Judicial Review of
Administrative Action in Canada, vol. 2 (looseleaf, updated to July, 2006)
(Toronto: Canvasback Publishing, 1998), section 6:5620.  It serves at least as a
useful starting point for defining the threshold in civil litigation as opposed to
judicial review and related proceedings.

[37] I would also add this.  The decision about whether to lift deliberative secrecy
in a particular case involves a weighing of the competing interests of protecting
tribunals from undue disclosure with the need of litigants to have access to
information in order to assert their rights.  Deliberative secrecy should not be lifted
any more than necessary to provide access to the required information.  It follows,
therefore, that among the factors that may be taken into account in balancing these
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interests is what other sources of information are available to the party that would
not intrude upon deliberative secrecy.

4.  Did the appellant show that lifting the secrecy is justified in this case?

[38] As noted, the appellant has not taken issue with the way the judge defined
the evidentiary threshold in this case but with his finding that it had not been met. 
This is a question of the weight of the evidence and absent legal error, the judge’s
weighing of the evidence should only be disturbed on appeal if palpable and
overriding error has been shown.

[39] In my respectful view, the appellant has not provided any clearly articulated
basis to displace deliberative secrecy, let alone provide evidence to support it.  The
judge’s conclusion to that effect should not be disturbed.

[40] The appellant points to two matters which, in its submission, provide
sufficient evidence of possible irregularity and constraint on the decision-makers to
justify lifting deliberative secrecy.  First, it points to the involvement of the
inspectors at each stage of the restricted certificate application and the fact that
they appear to have been the main source of information for the Board.  Second,
the appellant refers to the fact that the Board in its decision relied on a draft policy
and suggests that there is evidence that this draft policy was not applied
consistently. It will be helpful to briefly review the record in relation to each of
these points.  

[41] Mr. Simms was the inspector who made the order requiring the appellant to
have certified operators for cranes used in its operations. He deposes in his
affidavit that he provided no recommendation or opinion to the Board or to the
Minister in relation to the appellant’s application and subsequent appeal and that he
had “no input” into the content of the letter which set out the Board’s decision. 

[42] Mr. Siggers, Mr. Simms’ superior at the time, deposed in his affidavit that he
had no recall at all of providing the Board with any opinion or recommendation to
deny the appellant’s application and that he gave no recommendation or opinion to
the Minister in relation to the appeal from the Board’s decision.  However, under
cross-examination, he indicated that he had provided information to his Director
and knew that the Minister had used some of it in deciding the appeal. 
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[43] Mr. Siggers, on discovery, testified generally about the way in which the
Board worked, indicating that he and Mr. Simms gave them information and
responded to their requests for information.  He said that both he and Mr Simms
probably made recommendations to the Board. He indicated in his evidence that he
and Mr. Simms were two conduits of information from the field to the Board.  He
reiterated in his evidence before the judge, however, that he did not recall making a
recommendation in this particular case. As I understand the record, Mr Siggers did
not start his employment until May 1, 2000 which, of course, was after the Board’s
April 25th, 2000 decision.

[44] The appellant says that the problem with this is the sources of information
placed before the Board. It submits that to have the decision-maker who is being
challenged (and here I take it the appellant is referring to Mr. Simms who made the
order which led to the application to the Board) be the sole source of information
for the next level of review is “rife” with perceived and potential problems of
constraint on the Board’s decision-making.  The appellant says that its “concerns”
are heightened by the fact that Messrs. Simms and Siggers participated in and
provided opinions to the Board. The submission, in essence, is that there was
something improper about Mr. Simms providing information to the Board when it
was sitting in review of his order. 

[45] I cannot accept the appellant’s position. The Board was not reviewing Mr
Simms’ order. He had made an order requiring the appellant to have certified
operators for certain cranes which had been in operation at its plant for many years. 
The appellant applied to the Board to have certificates of qualification issued
without examination for employees with long-term service under s. 48(1) of the
Stationary Engineers Regulations.  This was not a review of or, in any real sense,
an appeal from the order Mr. Simms made.  Rather, the appellant was seeking from
the Board a means to comply with that order without requiring the employees to
attempt the qualification examinations.  I see no evidence that the Board was in any
sense sitting in review of Mr. Simms’ order or, for that matter, that the appellant
was even attempting to challenge the correctness of that order before the Board. 
The appellant’s suggestion that Mr. Simms’ involvement may have been
problematic because his order was under review is, on the material in the record,
groundless. The evidence in the record does not support in any way an allegation
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of “constraint” on the Board’s decision-making or for that matter, that there was
anything even arguably wrong with Mr. Simms’ initial order.

[46] With respect to the draft policy, Mr. Simms’ affidavit stated that the Board
had followed its usual policy in rejecting the appellant’s application based on the
policy.  He conceded on cross-examination, however,  that he was not sure if there
had been any other similar applications before the appellant’s.  There was also
evidence from Mr. Siggers that when policies were marked “draft” as this one was,
it meant that it was up to the Board whether to follow it or not and its application
was considered on a case by case basis.

[47] The appellant submits that there is evidence that this policy was not applied
consistently by the Board.  Implied in this submission is that there is evidence that
the policy was applied in an arbitrary or discriminatory way.  With respect, the
record does not support this submission.  The record does not go beyond
suggesting that the policy was not applied in each  and every case, but that does not
afford any evidence of arbitrariness or discrimination.  Respectfully,  the fact the
policy may have been applied on a case-by-case basis is not evidence which
supports the appellant's suggestion that may have been “irregularity and possible
constraint"  in the Board's decision-making.

[48] In my view, the judge did not make any palpable and overriding error on this
record in deciding that the appellant had failed to provide any evidentiary basis that
would justify lifting deliberative secrecy.

C. Conclusion:

[49] I conclude that deliberative secrecy applies to all of the information which
the appellant seeks except the biographical information about the two Board
members.  The judge did not err in finding that the appellant had not established
any basis to lift the secrecy.  It was not suggested that oral discovery was required
to obtain the sort of biographical information sought in items 1 and 2.  I would,
therefore, uphold the judge’s decision to quash the notices of examination.

IV. DISPOSITION:
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[50] While I would grant leave, I would dismiss the appeal with costs fixed at
$2000 plus disbursements and payable forthwith.

Cromwell, J.A.

Concurred in:
Roscoe, J.A.
Oland, J.A.
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                   COURT OF APPEAL FOR ONTARIO 
                                 
                CATZMAN, BORINS AND SHARPE JJ.A. 
                                 
B E T W E E N :                    ) 
                                   ) 
DOUGLAS JAMES BEHRENS              )    Andreus R. Snelius 
                                   )    for the appellant 
                                   ) 
                       Applicant   ) 
        (Respondent in the Appeal) ) 
                                   ) 
and                                ) 
                                   ) 
CHERIE EVELYN MARIE STOODLEY       )    Michael Walz 
                                   )    for the respondent 
                                   ) 
                        Respondent ) 
         (Appellant in the Appeal) ) 
                                   )    Heard: November 29 and 30, 
1999 
On appeal from the judgment of Pardu J. dated September 1, 1998. 
BORINS J.A.: (Dissenting) 
[1]   This  is an appeal by Cherie Stoodley from the judgment  of 
Pardu  J.,  dated  September 1, 1998,  awarding  custody  of  her 
daughter,  C.J.,  to  the child’s father, Douglas  Behrens,  with 
generous access to the appellant. 
[2]  The trial judge was of the opinion that it was in the best 
interest of the child that she be in the custody of her father. 
In reaching this conclusion, she addressed the guidelines in s. 
24 of the Children’s Law Reform Act, R.S.O. 1990, c. C.12 for 
determining the best interest of a child.  As well, she rejected 
the recommendation of Jean-Marc Bisson  that the appellant resume 
sole custody of C.J.  Pursuant to the order of Caputo J. made 
under s. 112 of the Courts of Justice Act, R.S.O. 1990, c. C.43, 
Mr. Bisson conducted an investigation of the circumstances 
relating to the best interest of C.J., and in two reports which 
total 32 pages presented his recommendations to the trial judge. 
As well, he testified at the trial. 
[3]  To place the trial judge’s conclusions in context, I will 
summarize the relevant facts which emerge from the evidence 
presented at trial and an agreed statement of facts. 
[4]  About four months after C.J.’s birth on February 26, 1990, 
the appellant and the respondent, who were married, separated. 
They signed a separation agreement on May 15, 1992, in which the 
appellant obtained the sole care, custody and control of her 
daughter, with no right of access to the respondent.  The 
appellant and the respondent were divorced on May 20, 1993.  The 
respondent lives in a common law relationship with Carrie 
Shelbourne.  They have two young children.  The appellant married 
Brian Stoodley in June, 1996. 
[5]  Subsequent to the separation, the respondent did not see his 
daughter until February, 1994.  Because the appellant believed 
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that it would be in C.J.’s best interests to develop a healthy 
relationship with her father, she arranged for the respondent to 
visit with C.J.  This proved to be successful, and over the 
following 2-l/2 years C.J. spent lengthy vacation periods with 
the respondent and his family. 
[6]  During C.J.’s summer visit with the respondent in 1966, she 
expressed the wish to spend the school year of 1996-1997 living 
with her father and attending school in the area in which he 
lives.  Because it was her goal that the child be able to enjoy a 
healthy relationship with both of her parents, the appellant, 
with some reluctance, agreed.  However, it was understood by the 
appellant, the respondent and C.J., that when the school year 
ended in June, 1997, C.J. would resume living with her mother. 
[7]  As the result of an acrimonious telephone conversation in 
March, 1997, between the appellant and Carrie Shelbourne, in 
which it appears the appellant indicated she wanted C.J. to be 
returned to her, the respondent consulted a lawyer and, on April 
3, 1997, commenced proceedings to obtain custody of C.J. On May 
16, 1997, the respondent was awarded interim custody of C.J. The 
trial which lasted six days, commenced on August 10, 1998.  At 
this time, C.J. had been residing with the respondent for about 
26 months, prior to which she had lived with her mother since 
birth in circumstances in which her mother was her primary 
caregiver.  Indeed, throughout the first four years of C.J.’s 
life, her mother was her exclusive caregiver. 
[8]  In his report of October 14, 1997, Mr. Bisson, to whom C.J. 
had stated she wished to live with her mother, recommended that 
the respondent resume sole custody of C.J.   Although he reported 
that both parents love C.J. and can provide an appropriate home, 
it is apparent from his report that his view of C.J.’s custody 
was that she was to resume living with her mother at the end of 
the 1996-1997 school year.  He felt that it had probably been a 
mistake for the parents to believe that a six-year old child “was 
emotionally ready to distance herself from her mother for an 
entire school year”.  He concluded: 
          C.J.  has expressed a deep desire to  be 
          with her mother.  Cherie is willing  and 
          available  to  resume the child’s  care, 
          has  appropriate accommodation  and  the 
          support  of her spouse, and so it  would 
          be  in C.J.’s best interest to return to 
          her   mother’s  care  at  the   earliest 
          opportunity. 
[9]   By  the time Mr. Bisson prepared his second report on  July 
21,  1998,  for  the  purpose  of updating  his  earlier  report, 
circumstances had changed somewhat.  A year had passed  and  C.J. 
had  now lived for over two years with her father.  She expressed 
the  wish  to  continue  living  with  her  father.   Mr.  Bisson 
speculated  that  she may have expressed this  wish  because  the 
delay of a year in bringing the case to trial may have caused her 
to conclude “that her initial wish to return to her mother’s home 
was  just not going to happen and therefore [she] settled on  her 
father’s  home”.  As well, he thought that C.J. might  have  been 
influenced by the respondent and his partner “to think  that  she 
should be living with her father and Carrie”. 
[10] Mr. Bisson concluded his second report as follows: 
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          It    should   be   noted    that    the 
          recommendations  made  in   my   initial 
          report  were  not based  solely  on  the 
          child’s  clearly stated wishes, although 
          this  was  a  factor to  be  considered. 
          Several   other  points  of  view   were 
          outlined  that would give merit  to  the 
          child being returned to her mother. 
           
          C.J.’s  bond with her mother is stronger 
          than  the  relationship she shares  with 
          her  father. This is probably due to the 
          fact  that C.J. was reared by her mother 
          from  birth  until  age  6.   This  bond 
          between  C.J.  and her mother  is  still 
          evident today. Although this father  can 
          provide   an  adequate  home   for   his 
          daughter, it must be recognized that due 
          to  his  commitment to work,  the  child 
          would  largely be reared by  his  common 
          law    partner.    Although    a    good 
          relationship exists between  Carrie  and 
          C.J., it does not override the bond that 
          exists between C.J. and her mother. 
           
          It  is apparent that C.J. needs a lot of 
          adult  attention.   This  can  be   more 
          easily  provided  in the  mother’s  home 
          since  she  does not have to divide  her 
          attention  between  two  other  children 
          like Carrie must do. 
           
          Because  C.J. has lived in her  father’s 
          home  for  the  past two  years,  it  is 
          natural  that  she would have  developed 
          relationships  with  her  siblings   and 
          neighbourhood  friends.  However,  after 
          considering all the factors,  especially 
          C.J.'s  long-standing relationship  with 
          her  mother, I believe that  this  child 
          should  still be returned to her  mother 
          immediately and that the recommendations 
          as  outlined  in  my initial  report  be 
          implemented. 
[11]  It is regrettable that neither party has provided the court 
with any information about C.J.’s well-being during the 15 months 
that have passed since the trial.  This leaves the court with  no 
alternative  but  to assess what is in her best interest  on  the 
basis  of  the  circumstances which were presented to  the  trial 
judge. 
[12] As I understand her reasons, the trial judge was not 
prepared to attach any significant weight to C.J.’s expressed 
wishes to the assessor in 1997 to return to her mother.  In 
reaching this conclusion, Pardu J. was influenced by what she 
believed was C.J.’s “preparation” by a psychotherapist for C.J.’s 
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interview by the assessor and by a telephone conversation between 
C.J. and her mother, which the respondent had secretly tape 
recorded, in which the mother directed “venom” toward the 
respondent and appeared to exert pressure on C.J. to return to 
her home. 
[13] As I mentioned earlier, Pardu J. rejected the 
recommendations contained in Mr. Bisson’s two reports.  As well, 
she was not prepared to attach much weight to C.J.’s wishes, as 
expressed to Mr. Bisson, due to “the variability of the child’s 
wishes”.  These appear to be the trial judge’s reasons for doing 
so: 
           
          The   commitment  demonstrated  by   the 
          mother  in  providing for  her  daughter 
          during  the  first  six  years  of   the 
          child’s   life   is   substantial,   and 
          particularly impressive in light of  the 
          fact that she had no assistance from the 
          child’s  father from separation  to  the 
          child’s fourth birthday. 
           
          The  father’s  last 26 months  with  the 
          child  must  also  be  weighed  in   the 
          balance. The child has a close emotional 
          bond with the mother, but also with  her 
          father,  Carrie Shelbourne, her siblings 
          and    Tina    Behrens,   the   paternal 
          grandmother.   This  child  has  endured 
          multiple separations from individuals to 
          whom  she  has been close, firstly,  the 
          move  from  Sudbury, and close proximity 
          to  the  maternal grandmother; secondly, 
          the  ending  of  the close  relationship 
          with  Steven Wicks and his parents  and, 
          finally  the separation from her mother. 
          After more than two years, the child has 
          adjusted  to  living with  her  father’s 
          family,  and  leaving  that  home  would 
          entail   a  wrenching  separation   from 
          family members with whom      she has  a 
          close relationship.  A change in custody 
          would   require  adjustment  to  a   new 
          community  and  a  new school,  and  new 
          caregivers which would be required  when 
          the  Respondent  and  her  husband  were 
          working.  The child is secure and  happy 
          in her father’s home. 
           
          The  activities  which the  child  would 
          share  with her mother would undoubtedly 
          be  different  from those in  which  the 
          father  has an interest, but  I  am  not 
          prepared  to conclude that doing  crafts 
          and  shopping  are more in  the  child’s 
          best  interests than hockey, soccer  and 
          baseball. 
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[14]  Although  Pardu  J. was satisfied that  either  parent  was 
capable   of   providing  C.J.  with  guidance,  education,   the 
necessaries  of  life and seeing to her special needs,  “weighing 
all  in  the  balance”, she concluded “that it is in the  child’s 
best interests to remain with her father with generous access  to 
her mother”. 
[15] Counsel for the appellant submitted that the trial judge 
made three fundamental errors in principle: 
 
          (1) She refused to accept Mr. Bisson’s conclusions 
          concerning the child’s wishes and his recommendation 
   regarding custody based on those wishes, and, therefore, 
   attached insufficient weight to his recommendation that 
   there be no change in C.J.’s custody. 
          (2)   She attached undue weight to the  tape- 
          recorded telephone conversation between  C.J. 
          and her mother. 
          (3)   She attached undue weight to the status quo. 
[16]  I  am  mindful  of the standard of appellate  review  of  a 
custody  decision.  In Haider v. Malach (1999), 48  R.F.L.  (4th) 
314 (Sask. C.A.), that standard was considered by Jackson J.A. on 
behalf of the Saskatchewan Court of Appeal.  After noting that in 
Adams  v. McLeod, [1978] 2 S.C.R. 621 the Supreme Court of Canada 
had approved the standard of appellate review stated by the House 
of Lords in McKee v. McKee, [1951] A.C. 352 to the effect that  a 
trial  judge’s  decision as to custody should  not  be  overruled 
unless he or she has acted on some wrong principle or disregarded 
material evidence, she continued at pp. 318-19: 
           
          Today, this standard is stated in  terms 
          of  an error in principle, a failure  to 
          consider   all   relevant   factors,   a 
          consideration of an irrelevant factor or 
          a   lack  of  factual  support  for  the 
          judgment (see, for example, C. (G.C.) v. 
          New  Brunswick  (Minister  of  Health  & 
          Community  Services),  [1988]  1  S.C.R. 
          1073   (S.C.C.),  at  1077),   but   the 
          standard   of   appellate   review    is 
          essentially the same as that  stated  in 
          McKee:  error  in  principle  or   clear 
          factual    error   in   a   matter    of 
          significance.    The     most     recent 
          confirmation of the standard  of  review 
          comes from Gonthier J., writing for  the 
          Court, in Nouveau-Brunswick (Ministre de 
          la  sant‰ & des services communautaires) 
          c.  L. (M.) (1998), 165 D.L.R. (4th)  58 
          (S.C.C.)  where  he  cautions  appellate 
          courts  to be circumspect in family  law 
          matters,  especially  where  the   trial 
          judgment is detailed and meticulous (see 
          para.  36  of  the unreported  judgment) 
          which  the  judgment under under  appeal 
          is. 
[17]  Counsel  for  the respondent argued that  the  standard  of 
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appellate  review  precludes intervention  in  this  appeal.   He 
referred  to a number of custody cases in which, exercising  this 
standard, appellate courts have declined to intervene.   However, 
there  are cases in which this court, and other courts of appeal, 
like  the  court  in  Haider,  have intervened.   I  adopt  these 
comments  of Jackson J.A. at p. 319: “We cannot say that  custody 
cases need never be appealed.  The standard is a strict one,  but 
by  its  very  terms it admits of intervention in the appropriate 
case.”  In my view, I am satisfied that this is such a case. 
[18] Although counsel for the appellant chose to characterize the 
grounds for appeal as I have indicated, the real issue which the 
appellant raised is the failure of Pardu J. to consider whether 
it was in C.J.’s best interest to change her custodial parent, 
particularly in regard to the circumstances in which C.J. came to 
live with the respondent and the absence of any suggestion by the 
respondent, or Mr. Bisson, that the appellant is an unfit parent. 
Stated somewhat differently, the appellant’s position is that the 
trial judge failed to give appropriate weight to maintaining the 
stability of the relationship which C.J. has with the appellant, 
who has been C.J.’s primary caregiver since her birth. The onus 
was on the respondent, who sought to interfere with the stable 
relationship which existed between C.J. and her mother since 
C.J.’s birth, to establish that a change in custody could only be 
made if it were in C.J.’s best interest. It is worth emphasizing 
that in presenting his case the respondent advanced no 
substantial reasons why he should be granted custody of C.J.  He 
did not rest his case on the ground that the appellant was an 
unfit parent, but rather that throughout the time C.J. resided 
with him he had demonstrated his fitness as a parent. 
[19] In Haider, a child had lived with her parents for more than 
three years prior to their separation, and for more than three 
years thereafter had lived exclusively with her mother until the 
trial which resulted in her father’s successful application for 
custody.  In reversing the trial judge, Jackson J.A. concluded 
that the trial judge erred in principle in failing to recognize, 
and consider, the emphasis placed by Canadian courts on the need 
to maintain stability in a child’s life unless there is the most 
compelling reason to disturb it.  In my view, Pardu J. made a 
similar error in principle. 
[20] In Haider, at p. 337, Jackson J.A., quoted the following 
passage from the reasons of L’Heureux-Dub‰ J. in Gordon v. 
Goertz, [1996] 2 S.C.R. 27, at 92-93, commenting on the 
significance of the primary caregiver and psychological parent: 
           
          The   assessment  of  the  child’s  best 
          interests  also involves a consideration 
          of  the  particular role  and  emotional 
          bonding the child enjoys with his or her 
          primary  caregiver.  The  importance  of 
          preserving the child’s relationship with 
          his or her psychological parent has long 
          been  recognized  by  this  court  on  a 
          number of occasions (Catholic Children’s 
          Aid  Society of Metropolitan Toronto  v. 
          M.  (C.), [1994] 2 S.C.R. 165 at p. 202; 
          Racine v. Woods, supra, at p. 188:  King 
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          v.  Low, [1985] 1 S.C.R. 87, at p. 101). 
          There is a growing body of evidence that 
          this  relationship may well be the  most 
          determinative factor on the child’s long- 
          term  welfare.  As I mentioned in Young, 
          supra,  at p. 66, the vital link between 
          continuity  in the emotional bonding  of 
          the  child with his or her psychological 
          parent  and  the  best interest  of  the 
          child   finds  ample  support   in   the 
          literature: 
           
               Goldstein,  Freud  and   Solnit’s 
               Beyond  the Best Interest of  the 
               Child,   supra,   while   perhaps 
               lacking   in   empirical    data, 
               remains  an influential  analysis 
               of  the  psychological  needs  of 
               children following divorce.   The 
               authors  emphasize,  among  other 
               factors,   the   importance    of 
               continuity    in   the    child’s 
               relationships  and conclude  that 
               the   major   focus  of   custody 
               decisions  should be to  preserve 
               and   protect   the  relationship 
               between the child and his or  her 
               psychological parent. [L’Heureux- 
               Dub‰ J.’s emphasis] 
[21]  Jackson  J.A.  continued at p. 337 in a passage  which  has 
particular application to the circumstances of this appeal: 
           
          While  the cases to which L’Heureux-Dub‰ 
          J.   mentions   are  ones  involving   a 
          biological   parent  and  a   government 
          agency,  the principle she cites appears 
          in  custody cases at the appellate level 
          as  well.  The principle is referred  to 
          variously     as    “maintaining     the 
          relationship   with  the   psychological 
          parent” or “maintaining the status  quo” 
          or simply “maintaining stability” in the 
          child’s life.  However one describes the 
          principle, the Court’s response  is  the 
          same. 
[22] In my view, the trial judge erred in principle in failing to 
give  adequate  consideration to the  importance  of  maintaining 
established  stable relationships, and did so in the  absence  of 
any  compelling evidence that it was in the best interest of  the 
child  to terminate the relationship which had existed since  the 
child’s  birth  and  to which the parties had  agreed  when  they 
signed  their separation agreement and when they agreed that  the 
child  could reside with the respondent throughout the  1996-1997 
school year. 
[23] Nowhere in her reasons did the trial judge state that in 
making a decision as to custody, consideration must be given to 
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the importance of maintaining stability in the child’s 
relationships. Rather, her focus was on the fitness of the 
parties and their partners to be parents and the report and 
recommendations of the assessor, which, as I have mentioned, she 
did not accept.  Although she concluded that either parent could 
care for C.J.’s needs, on balance she concluded that it was in 
C.J.’s best interest to remain with her father.  As I understand 
her reasons, a significant fact leading to this conclusion was 
the 26 months which C.J. had spent with her father, subsequent to 
his custody application and prior to the trial.  However, in 
considering this fact, she failed to appreciate the reason why 
C.J. came to live with her father in the summer of 1996, which 
was the desire of the appellant that C.J. have the opportunity of 
establishing a relationship with her father, together with the 
understanding of the parties and C.J. that at the end of the 
school year the appellant’s custody of C.J. would continue. 
[24] It is in respect to the foregoing fact that the appellant’s 
third ground of appeal was directed.  Counsel for the appellant 
took the position, with which I agree, that the trial judge 
attached undue weight to the status quo as she perceived it. 
Moreover, in my view, not only did the trial judge err in 
principle in doing so, she misconstrued the true status quo. 
[25] A proper characterization of the true status quo at the time 
of trial must take into consideration these facts.  The appellant 
was the primary and exclusive caregiver of C.J. from the time 
C.J. was about four months of age, as acknowledged by the parties 
in their separation agreement.  After the parties separated, the 
respondent had no contact with C.J. for four years until, in 
1994, the appellant encouraged the respondent to exercise access 
with a view to C.J. establishing a healthy relationship with her 
father which she believed would be in C.J.’s best interest.  When 
C.J. came to live with her father for the 1996-1997 school year, 
it was with the intention to further establish the relationship, 
and with the clear understanding of all concerned that this was 
to be a temporary arrangement and that at the end of the school 
year C.J. would continue in her mother’s custody.  It was never 
intended by anybody that this period of time would be allowed to 
ripen, as it were, into a change of custody.  What happened was 
that the appellant’s reward for being attentive to her child’s 
best interest was the loss of the custody of her child. 
[26] Although she did not put it in these precise terms, as I 
read the trial judge’s reasons what influenced her decision was 
the maintenance of the status quo as she perceived it.  The true 
status quo was that the appellant had primary care of C.J., and 
when the school year ended, C.J. was to continue living with her 
primary caregiver.  The trial judge should not have considered as 
a component of the status quo the additional time during which 
C.J. resided with her father consequent to his application for 
custody and the delay which occurred in bringing the case to 
trial. 
[27] As well, the trial judge permitted her concept of the status 
quo to influence her conclusion that during the extended period 
C.J. lived with her father he was able to demonstrate his 
abilities to become her custodial parent and that C.J. was 
comfortable living with him.  As Abella J.A. stated on behalf of 
this court in MacGyver v. Richards (1995), 22 O.R. (3d) 481 at 
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488: 
           
          But  it  is, in my view, a quantum  leap 
          from the observation that a child has  a 
          good  relationship with a  non-custodial 
          parent   to  the  conclusion  that   the 
          preservation of this relationship is the 
          determinative factor in deciding what is 
          in the child’s best interests. 
[28]  To  characterize  the status quo as  the  trial  judge  did 
constituted  a fundamental error in principle.  In my  view,  not 
only  does  her characterization work to bonus the respondent  by 
creating  a  distorted status quo resulting  from  the  delay  in 
bringing  the case to trial, but it also encourages a  parent  in 
the position of the respondent to take advantage of the situation 
to  seek a change in custody, and then to take steps to delay the 
commencement of the trial.  However, I do acknowledge that on the 
record  before this court there is no explanation why  the  trial 
did not commence before August 10, 1998. 
[29] I appreciate that I have defined the issues somewhat 
differently than did counsel for the appellant.  However, I did 
so for the purpose of better focusing on the real issues before 
this court.  Although I did not deal expressly with the first two 
grounds of appeal advanced by the respondent, they have not been 
overlooked.  Rather, they have been encompassed in the approach 
which I have taken to the proper manner of considering the best 
interest of C.J. in the context of the facts and circumstances of 
this appeal. 
[30] With the greatest respect, I must conclude that the trial 
judge made the two errors in principle which I have discussed. 
Given these errors, I am not satisfied that she would have 
reached the same result had she taken the correct approach to 
determining the best interest of the child. 
[31] As neither party requested that the court order a new trial, 
which is one option open in the event that the appeal was 
successful, I do not intend to do so.  Rather, I will allow the 
appeal and set aside the judgment of Pardu J.  As the appellant 
is C.J.'s custodial parent pursuant to her parents’ separation 
agreement, the respondent is to return C.J. to the appellant’s 
custody, and the respondent is to have access on the same terms 
as stipulated by the trial judge for the appellant.  The 
appellant will have her costs of the trial and the appeal. 
 
Released: MAC   DEC 17 1999        Signed: “S. Borins J.A.” 
           
SHARPE J.A.: 
[32]  I  have  had  the advantage of reading the  reasons  of  my 
colleague  Borins J.A.  With respect, I am unable to  agree  with 
the conclusion he has reached.  For the reasons which follow,  it 
is  my  view that the trial judge made no error in principle  and 
that there is no basis for this court to interfere with the trial 
judge’s  determination that it is in the best  interests  of  the 
child that she be in the custody of her father, the respondent on 
this appeal. 
[33] Borins J.A. has set out the essential facts and I will not 
repeat them here.  However, there are certain additional facts 
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which, in my view, do bear upon the issues raised. 
[34] Between 1991 and 1995, the appellant developed a close 
relationship with Steven Wicks.  This fact is important as the 
child, C.J., developed a close relationship with Mr. Wicks, 
referring to him as “daddy” and to his parents as “grandma and 
grandpa”.  C.J.’s relationship with Mr. Wicks and his parents was 
severed when the relationship between Mr. Wicks and the appellant 
ended in March 1995.  I mention this as the number of separations 
C.J. had endured was a factor considered by the trial judge. 
[35] It is also significant, in my view, that on February 18, 
1996, a few months before C.J. started living with her father, 
the appellant was involved in a motor vehicle accident from which 
she suffered soft tissue injuries.  The trial judge found that as 
a result of this accident, the appellant was unable to work and 
that she found it difficult to cope with life for a certain 
period of time.  The accident and its effects would seem to have 
had some bearing upon the decision of the appellant to allow C.J. 
to live with her father for the 1996-1997 school year. 
[36] In addition to the disagreement in March 1997, there was 
another incident that prompted this application by the respondent 
for custody.  A dispute erupted in December 1996 over money owing 
pursuant to the separation agreement.  The trial judge found that 
in a fit of temper, the mother had retaliated by indicating that 
the child would not be returned to her father.  The trial judge 
further found that it was the repetition of this threat in March 
that led the respondent and his partner to become concerned that 
the appellant would remove C.J. from them and that they proceeded 
with this custody application. 
[37] Finally, I note that there is nothing in the record before 
this court to explain why there was a delay from the date interim 
custody was ordered in May 1997 until this matter proceeded to 
trial before Pardu J. in August of 1998.  There is certainly no 
evidence that the respondent was in any way responsible for that 
delay nor is there any evidence that the respondent sought to 
gain an advantage in his custody application by inappropriately 
resting on the interim order he had secured rather than 
proceeding expeditiously to trial. 
[38] The appellant has raised three grounds of appeal which are 
as follows: 
1.     that the trial judge erred in refusing to accept the 
recommendation of the assessor appointed pursuant to the Courts 
of Justice Act R.S.O. 1990, c.43, s.112; 
2.     that the trial judge placed undue weight on a tape- 
recorded telephone conversation between the appellant and the 
child; and 
3.     that the trial judge attached undue weight to the status 
quo. 
[39] In my view, there is no merit to any of these grounds. 
[40] The trial judge carefully considered the assessor’s report 
and had the advantage of hearing him give his evidence, tested by 
cross-examination.  The trial judge’s reasons indicate that she 
carefully considered his report and quite simply rejected his 
assessment of the best interests of this child.  It is well 
established that a trial judge should not delegate decision- 
making authority to an assessor:  Strobridge v. Strobridge (1994) 
18 O.R. (3d) 753 (C.A.).  The trial proceeded over some six days 
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affording the trial judge a fuller picture of the situation than 
was available to the assessor.  The trial judge concluded that 
the assessor’s recommendations had been unduly influenced by his 
assessment of the child’s wishes and by his perception that there 
was a need to reverse what he considered to be the appellant’s 
mistaken decision in the fall of 1996 to allow the child to live 
with her father for one year.  The trial judge considered that 
the assessor was influenced by what he perceived to be the 
inequity that would result from the mother losing custody of her 
daughter having taken the risk of re-introducing the father and 
the daughter for laudable reasons.  The trial judge found, having 
heard the evidence, that she could not accept the assessor’s 
conclusions regarding the child’s wishes. 
[41] In my view, it was open to the trial judge to make those 
findings on the record before her.  In particular, she was 
correct in according paramountcy to the best interests of the 
child. 
[42] With respect to the audio tape, it was more or less conceded 
before this court that the trial judge did not err in admitting 
the tape into evidence.  In my view, the trial judge was 
perfectly entitled to conclude that the tape constituted “graphic 
and distressing evidence of venom directed towards the father and 
pressure exerted upon the child” and that these statements to the 
child “were extremely distressing” and “harmful to her emotional 
well-being”.  I observe, however, that I do not agree with the 
submission that the trial judge placed undue weight upon this 
single piece of evidence.  Rather, the trial judge’s reasons 
indicate that she carefully considered all of the evidence, 
including what she considered to be inappropriate efforts by the 
mother to influence the child in her direction and against the 
father. 
[43] Finally, I do not agree that the trial judge placed undue 
weight upon the status quo.  The trial judge referred to and 
applied the criteria identified as applicable to the 
determination of the best interests of the child in the 
Children’s Law Reform Act, R.S.O. 1990, c.C.12 s.24.  One of the 
criteria, identified in ss.24(c), is the following:  “the length 
of time the child has lived in a stable home environment”.  The 
trial judge carefully weighed the close emotional bond the child 
has with her mother but noted that the child also has a close 
emotional bond with her father, her father’s partner, her 
siblings, and her paternal grandmother. The child had undergone 
what the trial judge aptly described as “multiple separations 
from individuals to whom she has been close”.  After more than 
two years, she adjusted to living with her father’s family.  The 
trial judge concluded that to remove the child at this point from 
her father’s family “would entail a wrenching separation from 
family members with whom she has a close relationship”. 
[44] Far from failing to give adequate consideration to the 
importance of maintaining established stable relationships, it 
was that very consideration that led the trial judge to find that 
it was in the best interests of the child that she be left in the 
custody of her father.  Two years is a very long time in the life 
of a young child and the trial judge properly considered the 
adjustment the child had made to her situation with her father. 
The trial judge quite properly focussed squarely on the question 
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of what was in the best interests of the child in light of the 
actual circumstances as they existed at the time of the trial 
rather than base her decision on some earlier state of affairs, 
or on the perceived rights and wrongs as between the parents or 
the need to redress past decisions that might now be regretted. 
[45] As this and other courts have repeatedly emphasized, trial 
judges are uniquely situated to determine the best interests of 
children in custody disputes.  Absent any error in principle, it 
is inappropriate for an appellate court to interfere with a trial 
judge’s determination of this sensitive issue:  Woodhouse v. 
Woodhouse (1996), 29 O.R. (3d) 417 (C.A.) at 439-440; Adams v. 
McLeod, [1978] 2 S.C.R. 621 at 625;  Fast v. Fast (1983), 33 
R.F.L. (2d) 337 (Sask. C.A.) at 346.  In my view, the trial judge 
considered the appropriate factors, made no error of principle, 
and the appellant has failed to demonstrate any reason for this 
court to intervene. 
[46] For these reasons, I would dismiss the appeal with costs. 
 
 
 
Released: MAC    DEC 17 1999       Signed: “Robert J. Sharpe J.A.” 
                                     “I agree:  M.A. Catzman J.A.” 
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LOFFT,l. SOMERSET V. STEWART 499 

[1] EAsTER TERM, 12 GEO. 3, 1772, K. B. 

SOMERSET against STEWART. May 14, 1772. 

On return to an habeas corpus, requiring Captain Knowles to shew cause for the 
seizure and detaium·e of the complainant -~omerset, a negro-the case appeared to be 
this-

That the negro had been a sla-ve to Mr. Stewart, in Virginia, bad been purchased 
fmm the African coast, in the course of the slave-trade, as tolerated in the plantations; 
that he bad been brought over to England by his master, who intending to return, by 
force sent him on board of Captain Knowles's vessel, lying in the river; and was there, 
by tbe order of his master, in the custody of Captaiu Knowles, detained against his 
consent; until returned in obedience to the writ. Aud under this order, and the 
facts stated, Captain Knowles relied in his justification. 

Upon the second argument, (Serjeant Glyun was in the first, and, I think, Mr. 
Mansfield) the pleading on behalf of the negro was opened by Mr. Hargrave. I need 
not say that it will be found at large, and I presume has been read by most of the 
profession, he having obliged the public with it himself: but I hope this summary 
uote, which I took of it at the time, will not be thought impertinent ; as it is not easy 
for a cause in \Vbich that gentleman has appeared, not to be materially injured by a 
total omission of his share in it. 

Mr. Hargrave.-The importance of the question will I hope justify to your Lordships 
the solicitude with which I rise to defend it; and ho,vever unequal I feel myself, will 
command attention. I trust, indeed, this is a cause sufficient to support my own 
[2] unworthiness by its single intriusic merit. I shall endeavour to state the grounds 
from which .Mr. Stewart's supposed right arises; and then offer, as appears to me, 
sufficient confutation to his claim over the negro, as property, after having him brought 
over to England; (an absolute and unlimited property, or as right accruing from 
contract;) Mr. Stewart insists on the former. The question on that is not whether ' 
slaveL·y is lawful in the colonies, (where a concurrence of unhappy circumstances has 
caused it to be established as necessary;) but whether in England 1 Not whether it 

Duhaime.org Note: This is just one version of the arguments and 
the judgment of Justice Mansfield in 1772 in Somerset v Stewart, 

that of law reporter Capel Lofft (legal citation being 1 Lofft 1). 
"Lofft" reports is also part of and published within the 

English Reports, volume 98, Somerset v Sterwart 
being cited therein as "98 ER 499". An alternate 

report of this case, and a longer version, is at 
20 Howell's State Trials 1. 
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ever has existed in England; but whether it be not now abolished 1 Various defini
tions he.ve been given of slavery: ·one of the most considerable is the following; a. 
service for life, for bare necessaries. Harsh and terrible to human nature as e\·en such 
a condition is, slavery is very insufficiently defined by these circumstances-it includes 
not the power of the master over the slave's person, property, and limbs, life ouly 
excepted; it includes not the right over all acquirements of the slave's labour; nor 
includes the alienation of the unhappy object from his original master, to whatever 
absolute lord, interest, caprice or malice, may chuse to transfer him ; it includes not 
the descendible property from father to son, and in like manner continually of the 
slave and all his descendants. Let us reflect on the consequences of s~rvitude in a 
light still more important. The corruption of manners in the master, from the entire 
subjection of the slaves he possesses to his sole will; from whenc~ spring forth luxury, 
pride, cruelty, with the infinite enormities appertaining to their train; the danger to 
the master, from the revenge of his much injured and unredressed dependant; debase
ment of the mind of the slave, for want of means and motives of improvement; and 
peril to the constitution under which the slave cannot but suffer, and which he will 
naturally endeavour to subvert, as the only means of retrieving comfort and security 
to himself.-The humanity of modern times bas much mitigated this extreme rigour 
of slavery; shall an attempt to introduce perpetual servitude here to this island hope 
for countenance~ Will not all the other mischiefs of mere utter servitude revive, if 
once the idea of absolute property, under the immediate sanction of the laws of this 
country, extend itself to those who have been brought over to a soil whose air is 
deemed too pure for slaves to breathe_ in it; but the laws, the gen'ius and spirit of the 
constitution, forbid the approach of slavery ; will not suffer it's existence here. This 
point, I conceh·e, needs no further enlargement: I mean, the proof of our mild and 
jnst constitution is ill adapted to the reception of arbitrary maxims and practices. 
But it bas been said by great authorities, though slavery in its full extent be incom
patible with the natural rights of mankind, and the principles of good government, yet 
a moderate servitude may be tolerated ; nay, sometimes must be maintained. Captivity 
in war is the principal ground of slavery : contract another. Grotius De [3] J. B. & P. 
and Pufendorf, b. 6, c. 3, § 5, approves of making slaves of captives in war. The author 
of the Spirit of Laws denies, except for self-preservation, and then only a temporary 
slavery. Dr. Rutherforth, in his Prin_ciples of Natural Law, and Locke, absolutely 
against it. As to contract; want of sufficient consideration justly gives full exception 
to the considering of it as contract. If it cannot be supported against parents, certainly 
not against children. Slavery imposed for the performance of public works for civil 
crimes, is much more defensible, and rests on quite different foundations. Domestic 
slavery, the object of the present consideration, is now submitted to observation in the 
ensuing account, its first commencement, progress, and gradual decrease : it took 
origin very early among the barbarous nations, continued in the state of the Jews, 
Greeks, Romans, and Germans ; was propagated by the last over the numerous and 
extensive countries they subdued. Incompatible with the mild and humane precepts 
of Christianity, it began to be abolished in Spain, as the inhabit~nts grew enlightened 
and civilized, in the 8th century; its decay extended over Europe in the 4th; was 
pretty well perfected in the beginning of the 16th century. Soon after that period, the 
discovery of America revived those tyrannic doctrines of servitude, with their wret~bed 
consequences. There is now at last an attempt, and the first yet known, to introduce 
it into England; long and uninterrupted usage from the origin of the common law, 
stands to oppose its revival. All kinds of domestic slavery were prohibited, except 
villenage. The villain was bound indeed to perpetual service ; liable to the arbitrary 
disposal of his lord. There were two sorts; villain regardant; and in gross: the former 
as belonging to a manor, to the lord of which his ancestors bad done villain service ; 
in gross, 'when a villain was granted o\'er by the lord. Villains were originally 
captives at the Conquest, or troubles before. Villenage could commence no where but 
in England, it was necessary to have prescription for it. A now species bas never 
arisen till now; for bad it, remedies and powers there would have been at law: there
fore the most violent presumption against is tbe silence of the laws, were there nothing 
~ore. 'Tis Yery doubtful whether the Jaws of England will permit a man to bina 
htmself by contract to serve for life : certainly will not suffer him to invest another 
man with despotism, nor prevent his own.right to dispose of property. If disallowed 
by consent of par~ies, much more when by force; if made void when commenced here, 
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much more when impor~ed. If these are true arguments, they reach the King himself 
as well as the subject:. Dr. Rutherforth says, if the civil law of any nation does not 
allow of slavery, prisoners of war cannot be made slaves. If the policy of our lalvs 
admits not of slavery, neither fact nor reason are for it. A man, it is said, told tbe 
Judges of the Star·Chamber, in the case of a Russian slave whom they had ordered 
to be scourged and imprisoned, that the air of England was too pure for slavery. The 
Parliament afterwards punished the Judges of the Star-Chamber for such usage of the 
[4] Russian, on his refusing to answer interrogatories. Ther.e are very few instances, 
few indeed, of decisions as to slaves, in this country. Two in Charles the 2d, where 
it was adjudged trover would lie. Oham!Jerlayne and Perrin, Will. 3d, trover brought 
for taking a negro slave, adjudged it would not Iie.-4th Ann. action of trover; 
judgment by .default: on arrest of judgment, resolved that trover would not lie. 
Such the determinations in all but two cases; and those the earliest, and disallowed 
by the subsequent decisions. Lord Holt.-As soon as a slave enters England he 
becomes free. Stanley and Harvey, on a bequest to a slave; by a person whom he 
had served some years by his former master's permission, the master claims the 
bequest; Lord Northington decides for the slave, and gives him costs. 29th of George 
the 2d, c. 31, implies permission in America, unhappily thought necessary ; but the 
same reason subeists. not here in England. The local law to be admitted when no 
very great inconvenience would follow ; bu~ otherwise not. The right of the master 
depends on the condition of slavery (such as it is) in America. If the slave be brought 
hither, it has nothing left to depend on but a supposed contract of the slave to return ; 
which yet the law of England cannot permit. Thus has been traced the only mode of 
slavery ever been established here, villenage, long expit·ed ; I hope it bas she\vo, the 
introducing new kinds of slavery has been cautiously, and, we trust, effectually guarded 
against by the same laws. Your Lordships will indulge me in reciting the practice of 
foreign nations. 'Tis discountenanced in France j Bartholinus De RepublicA denies 
its permission by the law of France. Molin us gives a. remarkable instance of the slave 
of an ambassador of Spain brought into France: be claims liberty; his claim allowed. 
France even mitigates the ancient slavery, far from creating new. Frauce does not 
suffer even her King to introduce a new species of slavery. The other Parliaments 
did indeed ; but the Parliament of Paris, considering tbe edict to import slavery as an 
exertion of the Sovereign to the breach of the constitution, would not register that 
edict. Edict 1685, permits slavery in the colonies. Edict in 1716, recites the necessity 
to permit in France, but under vadous restraints, accurately enumerated in the Institute 
of French Laws. 1759 Admiralty Court of France; Causes Celebrees, title Negro. 
A French gentleman purchased a slave, and sent him to St. Malo's entrusted with a 
friend. He came afterwards, and took him to Paris. After ten years the servant 
chuses to leave France. The master not like Mr. Stewart hurries him back by main 
force, but obtains a process to apprehend him, from a Court of Justice. While iu 
prison, the servant institutes a process against his master, and is decl"red free. After 
tbe permission of ala ves in the colonies, the edict of 1716 was necessary, to transfer 
that slavery to Paris ; not without many restraints, as before remarked; otherwise the 
ancient principles would have prevailed. The author De Jure Novissimo, though the 
natural tendency of his book, as appears by the title, leads the other way, concurs 
with [5] diverse great authorities, in reprobating the introduction of a new species of 
servitude. In England, where freedom is the grand object of the laws, and dispensed 
to the meanest individual, shall the laws of an infant colony, Virginia, or of a barbarous 
nation, Africa, prevail1 From tbe submission of the negro to the laws of England, he 
is liable to all their penalties, and consequently has a right to their protection. There 
is one case I must still mention; some criminals having escaped execution in Spain, 
were set free in France. (Lord Mansfield.-Rightly: for the laws of one country have 
not whereby to condemn offences supposed to be committed against those of another.] 

An objection has ariseu, that the West India Company, with their trade in slaves, 
having been el:ltablished by the law of England, its consequences must be recognized 
by that law ; but the establishment is loca~ and these consequences local; and not 
tbe law of England, but the law of the plantatioos . . 

The law of Scotland annuls the contract to serve for life j except in the case of 
colliers, and one other instance of a similar nature. A case is to be found in the 
History of the Decisions, where a term of years was discharged, as exceedin~ th~ 
usual limits of human life. At least, if contrary to all these decisions, the Court 
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should incline to think Mr. Stewart bas a title, it must be by presumption -of contract, 
there being no deed in evidence: on this supJlosition, Mr. Stewart was obliged, 
undoubtedly, to apply to a Court of Justice. Was it not sufficient, that without 
form, without written testimony, without even probability of a parol contract, he 
should venture to pretend to a right over the person and property of the negro, 
emancipated, as we contend, by his arrival hither, at a vast distance from his native 
country, while be vainly indulged the natural expectation of enjoying liberty, where 
there was no man who did not enjoy it~ Was not this sufficient, but he must still 
proceed, seize the unoffending victim, with no other legal p~etence for such a. mode of 
arrest, but the taking an ill advantage of some inaccurate expressions in the Habeas 
Corpus Act; and thus pervert an establishment designed for the perfectiiJg of freedom~ 
I trust, an exception from a single clause, inadvertently worded, (as I must take the 
liberty to remark again) of that one statute, will not be allowed to over-rule the law 
of England. I cannot leave tbe Court, without some excuse for tbe confusion in 
which I rose, and in which I now appear: for the anxiety and apprehension I have 
expressed, and deeply felt. It did not arise from want of consideration, for I have 
considered tbis cause for months, I may say years; much less did it spring from 
a doubt, bow the cause might recommend itself to the cand9ur and wisdom of the 
Court. But I felt myself over-powered by the weight of the question. I now, in full 
[6] conviction bow opposite to natural justice Mr. Stewart's claim is, in firm persuasion 
of its inconsistency with the laws of England, submit it chearfully to the judgment 
of this honourable Court: and hope as much honour to your Lordships from the 
exclusion of this new slavery, as our ancestors obtained by the abolition of tbe old. 

Mr. Alleyoe.-Tbough it may seem presumption in me to offer any remarks, after 
the elaborate discourse but now delivered, yet I hope the indulgence of the Court; 
and shall confine my observations to some few points, not included by Mr. Hargrave. 
'Tis well known to your Lordships, that much baa been asserted by the ancient 
philosophers and civilians, in defence of the principles of slavery: Aristotle has 
particularly enlarged on that subject. An observation still it is, of one of the moat 
able, most ingenious, most convincing writers of modern times, whom I need not 
hesitate, on this occasion, to prefer to Aristotle, the great Montesquieu, that Aristotle, 
on this subject, reasoned very unlike the philosopher. He draws his precedents from 
barbarous ages and nations, and then deduces maxims from them, for the contemplation 
and practice of civilized times and countries. If a man wbo in battle has ha.d bis 
enemy's throat at his sword's point, spares him, and says therefore ·he bas power over 
his life and liberty, is this true 1 By whatever duty he was bound to spare him in 
battle, (which he always is, when he can with safety) by the same he obliges himself 
to spare the life of the captive, and ·restore his liberty as soon as possible, consistent 
with those considerations from whence be was authorised to spare him at first; the 
same indispensible duty operates throughout. As a contract : in all contracts there 
must be power on one side to give, on the other to receive; and a competent considera
tion. Now, what power can there be in any man to dispose of all the rights vested 
by nature and society in him and his descendants1 He .cannot consent to part with 
them, without ceasing to be a man; for they immediately flow from, and are essential 
to, his condition as such : they cannot be taken from him, for they are not his as 
a citizen or a member of society merely; and are not to be resigned to a po~er 
inferior to that which gave them. With respect to consideration, what shall be · 
adequate~ As a speculative point, slavery may a little differ in its appearance and the 
relation of master and slave, with the obligations on the part of the slave' may be 
conceived; and merely in this view, might be thought to take effect in ail places 
alike_; as na.~ura~ re!ations a.hvays do. But slaveyy is not a natural, 'tis a. municipal 
relattOn; an mstttutiOn therefore confined t<> certam places, and necessarily dropt by 
passage into a country wliere such municipal regulations do not subsist. The negro 
making choic:e of his habitatio~ here, has subjected himself to the penalties, and is 
tb~refore e~t1tled to the prote?t10n '?f ~ur laws . . One remarkable case seems to require 
bemg mentiOned : some Spantsh crlmtnals havmg escaped from execution were set 
free in France. [Lord Mansfield.-Nota tbe distinction in the case: in 'this case 
[7] France was not bound to judge by the municipal laws of Spain; nor was to tak~ 
cognizance of the offences supposed against that law.] There has been started an 
objection, that a company having been established by our Government for tbe trade 
of slaves, it were unjust to deprive them bere.-No: the Government incorporated 
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them with such powers as individuals bad used by custom, the only title on which 
that trade subsisted; I conceive, that bad never extended, nor could extend, to slaves 
brought hither; it was not enlarged at all by the incorporation of that company, as 
to the nature or limits of its authority. 'Tis said, let slaves know they are all free 
as soon as they arrive here, they will fiock over in vast numbers, over-run this country, 
and desolate the plantations. There are too strong penalties by which they will be 
kept in; nor are the persons \vho convey them over much induced to attempt it; the 
despicable condition in which negroes have the misfortune to be considered, effectually 
prevents their importation in auy considerable degree. Ought we not, on our part, 
to guard and preserve that liberty by which we are distinguished by all the earth ! 
to be jealous of whatever measure has a. tendency to diminish the veneration due to 
the first of blessings 1 The horrid cruelties, scarce credible in recital, perpetrated 
in America, might, by the allowance of slaves amongst us, be introduced here. Could 
your Lordship, could any liberal and ingenuous temper indure, in the fields bordering 
on this city, to see a. wretch bound for some trivial offence to a tree, torn and 
agonizing beneath the scourge1 Such objects might by time become familiar, become 
unheeded by this nation ; exercised, as they are now, to far different sentiments, may 
those sentiments never be extinct! the feelings of humanity! the generous sallies of 
free minds I May such principles never be corrupted by the mixture of slavish 
customs! Nor can I believe, we shall suffer any individual living here to want that 
liberty, whose effects are glory and happiness to the public and every individual. 

Mr. Wallace.-The question bas been stated, whether the right can be supported 
here; or, if it can, whether a course of proceedings at law be not necessary to give 
affect to the right 1 'Tis found in three quarters of the globe, and in part of the 
fourth. In Asia the whole people; in Africa and America far the greater part· ; in 
Europe great numbers of the H.ussians and Polanders_ As to captivity in war, the 
Christian princes ba.ve been used to give life to the prisoners; and it took rise 
probably in the Crusades, when they ~a.ve them life, and sometimes franchised them, 
to enlist under the standard of the Cross, against the Mahometans. The right of 
a conqueror was absolute in Europe, and is in Africa. The natives are brought from 
Africa to the West Indies; purchase is made there, not because of positive law, but 
there being no law against it. It cannot be in consideration by this or any other 
Court, to see, whether the [8] West India. regulations are the best possible ; such as 
they are, while they continue in force as laws, they must be adhered to. As to 
England, not permitting slavery, there is no law against it; nor do I find any attempt 
has been made to prove the existence of one. Villenage itself bas all but the name. 
Though the dissolution of monasteries, amongst other material alterations, rlid occasion 
the decay of that tenure, slaves could breathe in England : for villains were in this 
country, and were mere sla,•es, in Elizabeth. Sheppard's Abridgment, afterwards, 
~;aye they were worn out iu his time. fLord Mansfield mentions an assertion, but 
does not recollect the author, that two ou)y were in England in the time of Charles 
the 2d, at the time of the abolition of tenures.] In the cases cited, the two first 
directly affirm an action of trover, an action appropriated to mere common chattels. 
Lord Holt's opinion, is a mere dictum, a decision unsupported by precedent. And 
if it be objected, that a proper action could not be brought, 'tis a known and allo,ved 
practice in mercantile transactions, if the cause arises abroad, to lay it within the 
kingdom : therefore the contract in Virginia might be laid to be in London, and 
would not be traversable. With respect to the other cases, the particular mode of 
action was alone objected to; had it been an action per quod servitium amisit, for the 
loss of service, tbe Court would have allowed it. The Court called the person, for 
the recovery of whom it was brought, a. slavish servant, in OhamlJerlaynes case. Lord 
Hardwicke, and the afterwards Lord Chief Justice Talbot, then Attorney and Solicitor
General, pronounced a slave not free by coming into England. 'Tis necessary the 
masters should bring them over; for they cannot trust the whites, either with the 
stores or the navigating the vessel. Therefore, the benefit taken on the Habeas 
Corpus Act ought to be allowed. 

Lord Mansfield observes, the case alluded to was upon a petition in Lincoln's Inn Hall 
after dinner; probably, therefore, might not, as be believes the contrary is not usual 
at that hour, be taken with much accuracy. The principal matter was then, on the 
earnest solicitation of many merchants, to know, whether a slave was freed by being 
made a. Christian 1 And it was resolved, not. 'Tis remarkable, tho• the English took 
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infinite pains before to prevent their slaves being made Christians, that they might 
not be freed, the French suggested they must bring their's into France, (when the 
edict of 1706 was petitioned for,) to make them Christians. He said, the distinction 
'vas difficult as to slavery, which could not be resumed after emancipation, and yet 
the condition of slavery, in its full extent, could not be tolerated here. Much cou
sideration was necessary, to define how far the point should be carried. The Court 
must consider the great detriment to proprietors, there being so great a number in 
the ports of this kingdom, that many thousands of pounds would be lost to the 
owners, by setting them free. (A gentleman observed, no great danger; for in a 
whole fleet, usually, there would not be six slaves.) As to France, the case stated 
decides no [9] farther than that kingdom; and there freedom was claimed, because 
the slave had not been registered in the port where he entered, conformably to the 
edict of 1706. Might not a slave as well be freed by going out of Virginia to the 
adjacent country, where there are no slaves, if change to a place of contrary custom was 
sufficient 1 A statute by the Legislature, to subject the West _India property to 
payment of debts, I hope, will be thought some proof; another Act devests the 
African Company of their slaves, and vests them in the West India Company: I say, 
I hope, these are proofs the law bas in.terfered for the maintenance of the trade in 
slaves, and the transferring of slavery. As for want of application properly to a 
Court of Justice; a common servant may be corrected here by his master's private 
authority. Habeas corpus acknowledges a right to seize persona by force employed 
to serve abroad. A right of compulsion there must be, or the master will be under 
the ridiculous necessity of neglecting his proper business, by staying here to have 
their service, or must be quite deprived of those slaves be has been obliged to bring 
over. The case, as to service for life was not allowed, merely for want of a deed to 
pass it. 

The Court approved Mr. Alleyne's opinion of the distinction, how far municipal 
laws were to be regarded : instanced the right of marriage; which, properly solemnized, 
was in all places the same, but the regulations of power- over children from it, and 
other circumstances, very various; and advised, if the merchants thought it so 
necessary, to apply to Parliament, who could make laws. 

Adjourned till that day se'night. 
Mr. Dunning.-'Tis incumbent on me to justify Captain Knowles's detainer of the 

negro; this will be effected, by proving a right in Mr. Stewart; even a supposed one : 
for till the matter was determined, it were somewhat unaccountable that a negro 
should depart his service, and put the rueaus out of his power of tryingJ;hat right to 
effect, by a flight out of the kingdom. I will explain what appears to me the founda
tion of Mr. Stewart's claim. Before the writ of habeas corpus issued in the present 
case, there was, and there still is, a great number of slaves in Africa, (from whence 
the American plantations are supplied) who are saleable, and in fact sold. Under all 
these descriptions ia· James Somerset. Mr. Stewart brought him over to England; 
purposing to return to Jamaica, the negro chose to depart the service, and was stopt 
and detained by Captain Knowles, 'till his master should set sail and take him away 
to be sold in Jamaica. The gentlemen on the other side, to whom I impute no blame, 
but on the other band muah commendation, have advanced many ingenious proposi
tions; part of which are undeniably true, and part (as is usual in compositions of 
ingenuity) very disputable. 'Tis my misfortune [10] to address an audience, the 
greater part of wbioh, I fear, are prejudiced the other way. But wishes, I am well 
convinced, will never enter into your Lordships minds, to influence the determination 
of the point: this cause must be what in fact and law it is: it's fate, I trust, there
fore, depends on fixt invaria.blo rules, resulting by law from the nature of the case. 
F or myself, I would uot be understood to intimate a wish in favour of slavery, .by any 
means; nor on the other side, to be supposed maintainer of an opinion contrary to 
my own judgment. I am bound by duty to maintain those arguments which are 
most useful to Captain Knowles, as far as is consistent with truth; and if his conduct 
has been agreeable to the laws throughout, I am under a farther indispensable duty 
t o support it. I ask no other attention than may naturally result from the importance 
of the question: less than this I have no reason to expect; more, I neither demand 
nor wish to have allowed. Many alarming apprehensions have been entertained of 
the consequence of the decision, either way. About 14,000 slaves, from the most 
exact iutelligeuce I am able to procure are ·at present here; and some little time past, 
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166,914 in Jamaica; there are, besides, a number of wild negroes in the woods. The 
computed value of a negro in those parts 501. a head. In the other islands I cannot 
state with the same accuracy, but on the whole they are about as many. The means 
of conveyance, I am told, are manifold ; every family almost brings over a great 
number; and will, be the decision on which side it may. Most negroes who have 
money (and that description I believe will include nearly all) make interest with the 
common sailors to be carried hitherto. There are negroes not falling under the 
proper denomination of any yet mentioned, descendants of the original slaves, the 
aborigines, if I may call them so; these have gradually acquired a natural attachment 
to their country and situation ; in all insurrections they side with their masters : 
otherwise, the vast disproportion of the negroes to the whites, (not less probably t han 
that of 100 to one) would have been fatal in it's consequences. There are very strong 
and particular grounds of apprehension, if the relation in which they stand to their 
masters iG utterly to be dissolved on the instant of their coming into England. 
Slavery, say the gentlemen, is an odious thing; the name is: and the reality; if it 
were as one bas defined, and the rest supposed it. If it were necessary to the idea. 
and the existence of James Somerset, that his master, even here, might kill, nay, 
might eat him, might sell living or dead, might make him and his descendants 
property alienable, and thus transmissible to posterity; this, how high soever my 
ideas _may be of the duty of my profession, is wbat I should decline pretty much to 
defend or a.ssert, for any purpose, seriously; I should only speak of it to testify my 
contempt and abhorrence. But this is what at present I am not at all concerned in; 
unless Captain Knowles, or Mr. Stewart, have killed or eat him. Freedom has been 
asserted as a natural right, and therefore unalienable and unrestrainable; there is 
perhaps no branch of this right, but in some [11] at all times, and in all places at 
different times, bas been restrained: nor could society otherwise be conceived to 
exist. For the great benefit of the public and individuals, natural liberty, which 
consists in doing what one likes, is altered to the doing wbat one ought. The 
gentlemen who have spoke with so much zeal, have supposed different ways by 
which slavery commences; but have omitted one, and rightly; for it would he.ve 
given a more favourable idea of the nature of that power against which they 
combate. We are apt (and great authorities support this way of speaking) to 
call those nations universally, whose internal policy we are ignorant of, barbarians; 
(thus the Greeks, particularly, stiled many nations, whose customs, generally con
sidered, were far more justifiable and commendable than their own :) unfortunately, 
from calling them barbarians, we are apt to think them so, and draw conclusions 
accordingly. There are slaves in Africa by captivity in war, but the number far 
from great; the country is divided into many small, some great territories, who do, 
in their wars with one another, use this cuatom. There are of these people, men who 
have a sense of the right and value of freedom; but who imagine that offences against 
society are punishable justly by the severe law of servitude. For crimes against 
property, a considerable addition is made to the number of slaves. They have a 
process by which the quantity of the debt is ascertained; and if all the property of 
the debtor in goods and chattels ia insufficient, he who has thus dissipated all be ba.s 
besides, is deemed property himself; the proper officer (sheriff we may call him) 
seizes the insolvent, and disposes of him as a slave. We don't contend under which 
of these the unfortunate man in question is; but his condition was that of servitude 
in Africa; the law of the land of that country disposed of him as property, with all 
the consequences of transmission and alienation; the statutes of the British Legislature 
confirm this condition ; and thus he was a slave both in law and fact. I do not aim 
at proving these points; not because they want evidence, but because they have 
not been controverted, to my recollection, and are, I think, incapable of denial. 
Mr. Stewart, with this right, crossed the Atlantic, and was not to have the satisfac
tion of discovering, till after his arrival in. this country, that all relation between him 
and the negro, as master and servant, was to be matter of. controversy, and of long 
legal disquisition. A few words may be proper, concerning the Russian slave, and 
the proceedings of the House of Commons on tba~ cage. 'Tis not absurd in the idea, 
as quo~ed. nor improbable as matter of fact ; the expression. bas a kind of absurdity. 
l think,. without· any prejudiee to· Mr. Ste.waJt, ~ the merits of this cause, I may 
admit the utmost. p.o!IBible ~ b& desired., as fa-r ae. the case of that slave goes. The 
master and slave were both, (or should have' been at least) on their coming here, new 
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creatures. Russian slavery, and even the subordination amongst themselves, in the 
degree they use it, is not here t6 be tolerated. Mr. Alleyne justly observes, the 
municipal [12] regulations of one country are not binding on another; but does 
the relation cease where the modes of creating it, the degrees in which it subsists, 
vary 1 I have not heard, nor, I fancy, is there any intention to affirm, the relation 
of master and servant ceases here~ I understand the municipal relations differ 
in different colonies, according to humanity, and otherwise. A distinction was 
endeavout'ed to be established between natural and municipal relations; but the 
natural relations are not those only which attend the person of the mao, political do 
so too; with which the municipal are most closely connected: municipal laws, strictly, 
are those confined to a particular place; political, are those in which the municipal 
laws of many States may and do concur. The relation of husband and wife, I think 
myself warranted in questioning, as a. natural relation : does it subsist for life; or to 
answer the natural purposes which may reasonably be supposed often to terminate 
sooner1 Yet this is one of those relations which follow a man every where. If only 
natural relations had that property, the effect would be very limited indeed. In fact, 
the municipal laws are principally employed in determining the manner by which 
relations are created; and which manner varies in various countries, and in the same 
country at different periods; the political relation itself continuing usually unchanged 
by the change of place. There is but one form at present with us, by which the 
relation of husband and wife can be constituted ; there was a time when otherwise : 
I need not say other nations have their own modes, for that and other ends of society. 
Contract is not the only means, on the other band, of producing the relation of master 
and servant; the magistrates are empowered to oblige persons under certain circum
stances to serve. Let me take notice, neither the air of England is too pure for a. 
slave to breathe in, nor the laws of England have rejected servitude. Villenage in 
this country is said to be worn out; the propriety of the expression strikes me a little. 
Are the laws not existing by which it was created 1 A matter of more curiosity than 
use, it is, to enquire when that set of people ceased. The Statute of Tenures did not 
however abolish villenage in gross; it left persons of that condition in the same state 
as before; if their descendants are all dead, the gentlemen are right to say the subject 
of those laws is gone, but not the law; if the subject revives, the law will lead the 
subject. If the Statute of Charles the 2d ever be repealed, the la\v of villenage 
revives in it's full force. If my learned brother, the serjeant, or the other gentlemen 
who argued on the supposed subject of freedom, will go tbro' an operation my reading 
assures me will be sufficient for that purpose, I shall claim them as property. I won't, 
I assure them, make a rigorous use of my power; I will neither sell them, eat them, 
nor part with them. It would be a great surprize, and some inconvenience, if a 
foreigner bringing over a servant, as soon as he got hither, must take care of his 
carriage, his horse, and himself, in whatever method he might have the luck to [13] 
invent. He must find his way to London on foot. He tells his servant, Do this; 
the servant replies, Before I do it, I think fit to inform you, sir, the first step on this 
happy laud sets all men on a perfect level; you are just as much obliged to obey my 
commands. Thus neither superior, or inferior, both go without their dinner. We 
should find singular comfort, on entering the limits of a foreign country, to be thus 
at once devested of all attendance and all accommodation. The _gentlemen have 
collected more reading than I have leisure to collect, or industry (1 must own) if I 
bad leisure: very laudable pains have been taken, and very ingenious, in collecting 
the sentiments of other countries, which I shall not much regard, as affecting the 
point or jurisdiction of this Court. In Holland, so far from perfect freedom, (I speak 
from knowledge) there are, who wi~hout being conscious of con~ract, have for offences 
perpetual labour imposed, and death the condition annext to non-performance. Either 
all the different ranks must be allowed natural, which is not readily conceived, or 
there are political ones, which cease not on change of soil. But in what manner is 
the negro to be treated 1 How far la\vful to detain him 1 My footman, according to 
my agreement, is obliged to attend me from this city; or he is not; if no condition, 
that he shall not be obliged to attend, from hence be is obliged, and no injury done. 

A servant of a sheriff, by the comma.nd of his master, laid band gently on another 
servant of his master, and brought him before his master, who himself compelled the 
servant to bis duty ; an action of assaul.t and battery, and false imprisonment, was 
brought; and the principal question was, on demurrer, whether the master could 
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command the servant, tho' be might have justified his taking of the servant by his 
O\vn hands1 The convenience of the public is far better provided for, by this private 
authority of the master, than if the lawfulness of the command 'vere liable to be 
litigated every time a servant thought fit to be negligent or troublesome. 

Is there a doubt, but a negro might interpose in the defence of a master, or 
a master in defence of a negro 1 If to all purposes of advantage, mutuality requires 
the rule to extend to those of disadvantage. 'Tis said, as not formed by contract, 
no restraint can be placed by contract. Which ever \vay it was formed, the con
sequences, good or ill, follow from the relation, not the manner of producing it. 
I may observe, there is an establishment, by which magistrates compel idle or dissolute 
persons, of various ranks and denominations, to serve. In the case of apprentices 
bound out by the parish, neither the trade is left to the choice of those \vho are to · 
serve, nor the consent of parties necessary; no contract t.herefore is made in the 
former instance, none in the latter; the duty remains the same. The case of contract 
for life quoted from the Year-Books, was recognized as valid; the solemnity only of 
au instru-[14]-ment judged requisite. Your Lordships, {this variety of service, with 
diverse other sorts, existing by law here,) have the opinion of classing him amongst 
those servants which he most resembles in condition : therefore, (it seems to me) are 
by law authorised to enforce a service for life in the slave, that being a part of his 
situation before his coming hither; which, as not incompatible, but a~reeing with our 
laws, · may justly subsist here: I think, I might say, must necessarily subsist, as a 
consequence of a previous right in Mr. Stewart, which our institutions not dissolving, 
confirm. I don't insist on all the consequences of villenage; enough is established 
for our cause, by supporting the continuance of the service. Much has been 
endeavoured, to raise a distinction, as to tb.e lawfulness of the negro's commencing 
slave, from the difficulty or impossibility of discovery by what means, under what 
authority, he became such. This, I apprehend, if a curious search were made, not 
utterly inexplicable; nor the legality of his original servitude difficult to be proved. 
But to what end 1 Our Legislature, where it finds a relation existing, supports it in 
all suitable consequences, without using to enquire how it commenced. A ma.u 
enlists for no specified time; the contract in. construction of law, is for a year : the 
Legislature, when once the man is enlisted, interposes annually to continue him in 
the service, as long as the public b"as need of him. In times of public danger he is 
forced into the service; the laws ft·om thence forward find him a soldier, make him 
liable to all the burthen, confer all the rights (if any rights there are of that state) 
and enforce all penalties of neglect of any duty in that profession, as much and as 
absolutely, as if by contract be had so disposed of himself. If the Court see a 
necessity of entering into the large field of argument, as to right of the unfortunate 
man, and service appears to them deducible from a discussion of that nature to him, 
I neither doubt they will, nor wish they should not. As to the purpose of Mr. Stewart 
and Captain Knowles, my argument does not require trover should lie, as for recovering 
of property, nor trespass : a form of action there is, the writ per quod servitium 
amisit, for loss of service, which the Court would have recognized; if they allowed 
the means of suing a right, they allo,ved the right. The opinion cited, to prove the 
negroes free on coming hither, only declares them not saleable ; does not take away 
their service. I would say, before I conclude, not for the sake of the Court, of the 
audience; the matter now in question, interests the zeal for freedom of no person, if 
truly considered; it being only, whether I must apply. to a Court of Justice, {in a. 
case, where if the servant was an Englishman I might use my pnvate authority to 
enforce the performance of the service, according to it's nature,) or may, without 
force or outrage, take my servant myself, or by another. I hope, therefore, I shall not 
suffer in the o inion of those whose honest passions are fired at the name of slavery. 
I hope I Eave not transgressed my duty to humanity; nor doubt I your Lordships 
discharge of yours to justice. 

[15] Serjeant D&vy.-My learned friend has thought proper to consider the 
question in the beginning of his speech) as of great importance: 'tis indeed so; but 
not for those :reasons principally ~UJSigned by him .. I apprehend, my Lord, the ?onour 
of England._ the honour of tl}e la.we of evety Englishman, here or abroad, IS now 
concerned. lie obser~es; t~ num"ber of 14-,000: or 16,000; if so, high time to put 
an end t~ tb~ pra.otice-;. tllare especially,. sine& they mus~ be sent back as sla..ves. tho' 
servants here. The increase of such inhabitants. nat interested in the prosperity of 
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a country, is very pernicious ; in an island, which can, as such, not extend its limits, 
nor consequently maintain more than a certain number of inhabitants, dangerous 
in excess. Money from foreign trade (or any other means) is not the wealth of a 
nation; nor conduces any thing to suppol't it, any farther than the produce of the 
earth will answer the demand of necessaries. In that case money enriches the 
inhabitants, as being the common representative of those necessaries; but this repre
sentation is merely imaginary and useless, if the encrease of people exceeds the annual 
stock of provisions requisite for their subsistence. Thus, foreign superfluous inha.bi
tants augmenting perpetuall,Y, are ill to be allowed; a nation of enemies in the heart 
of a State, still worse. Mr. Dunning availed himself of a wrong interpretation of the 
\VOrd natural: it was not used in the sense in which be thought fit to understand that 
expression; 'twas used as moral, which no laws can supercede. All contracts, I do 
not venture to assert are of a moral nature; but I know not any law to confirm an 
immoral contract, and execute it. The contract of marriage is a moral contract, 
established for moral purposes, enforcing moral obligations; the right of taking 
property by descent, the legitimacy of children; (who in France are considered 
legitimate, tho' born before the marriage, in England not:) these, and many other 
consequences, flo\v from the marriage properly solemnized; are governed by the 
municipal laws of that particular State, under whose institutions the contracting and 
disposing parties live as subjects; and by whose established forma they submit the 
relation to be regulated, so far as its consequences, not concerning the moral obliga
tion, are interested. In the case of Thorn arul Watkins, in which your Lordship was 
counsel, determined before Lord Hardwicke, a man died in England, with effects 
in Scotland ; having a brother of the whole, and a sister of the half blood : the latter, 
by the laws of Scotland could not take. The brother applies for administration to 
take the whole estate, real and personal, into his own hands, for his own use; the 
sister files a bill in Chancery. The then Mr. Attorney-General puts in answer for the 
defendant; and affirms, the estate, as being in Scotland, and descending from a 
Scotchman, should be governed by that law. Lord Hardwicke over-ruled the 
objection against the sister's taking; declared there was no pretence for it; and 
spoke thus, to this effect, and nearly in the following [16] words-Suppose a foreigner 
bas effects in our stocks, and dies abroad ; they must be distributed according to the 
Jaws, not of the place where his effects were, but of that to which as a subject he 
belonged at the time of his death. All relations governed by municipal laws, must 
be so far dependent on them, that if the parties change their country the municipal 
laws give way, if contradictory to the political regulations of that other country. In 
the case of master and slave, being no moral obligation, but founded on principles, 
and supported by practice, utterly foreign to the laws and customs of this country, 
the law cannot recognize such relation. The arguments founded on municipal regula
tions, considered in their proper nature, have been treated so fully, so l~rnedly, and 
ably, as scarce to leave any room for observations on that subject: any thing I could 
offer to enforce, would rather appear to weaken the proposition, compared with the 
strength and propriety with which that subject has already been explained and urged. 
I am not concerned to dispute, the negro may contract to serve; nor deny the relation 
between them, while he continues under his original proprietor's roof and protection. 
'Tis remarkable, in all Dyer, for I have caused a search to be made as far as the 4th 
of Henry 8th, there is not one instance of a man's being held a villain who denied 
himself to be one; nor can I find a confession of villenage in those times. [Lord 
Mansfield, the last confession of villenage extant, is in the 19th of Henry the 6th.l 
If the Court 'vould acknowledge the relation of master and servant, it certainly would 
not allow the most exceptionable part of slavery; that of being obliged to remove, at 
the will of the master, from the protection of this land of liberty, to a country where 
there are no laws; or hard laws to insult him. It will not permit slavery suspended 
for a while, suspended during the pleasure of the master. The instance of master 
and servant commencing without contract; and that of apprentices against the will 
of the parties, (the letter found in it's consequences exceedingly pernicious;) both 
these are provided by special statutes of our own municipal law. If made in France, 
or any where but here, they would not have been binding here. To punish not even 
a criminal for offences against the laws of another country ; to set free a galley-slave, 
who is a slave by his crime; and make a slave of a negro, who is one, by his com· 
plexion; is a cruelty and absurdity that I trust will never take place here: such as 
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if promulged, would make England a disgrace to all the nations under earth : for the 
reducing a man, guiltless of any offence against the laws, to the condition of slavery, 
the worst and most abject state, Mr. Dunning has mentioned, what be is pleased to 
term philosophical and moral grounds, I think, or something to that effect, of slavery ; 
and would not by any means have us think disrespectfully of those nations, whom we 
mistakenly call barbarians, merely for carrying on that trade: for my part, we may 
be warranted, I believe, in affirming the morality or propriety of the _practice does 
not enter their beads ; [17] they make slaves. of whom they think fit. For the air of 
England ; I think, however, it has been gradually purifying ever since the reign of 
Elizabeth. Mr. Dunning seems to have discovered so much, as he finds it changes 
a slave into a servant; tho' unhappily, be does not think it of efficacy enough to 
prevent that pestilent disease reviving, the instant the poor man is obliged to quit 
(voluntarily quits, and legally, it seems we ought to say,) this happy country. 
However, it has been asserted, and is now repeated by me, this air is too pure for a. 
slave to breathe in : I trust, I shall not quit this Court without certain conviction of 
the truth of that assertion. . 

Lord Manafield.-Tbe question is, if the owner had a right to detain the slave, 
for the sending of him over to be sold in Jamaica. In five or six cases of this nature, 
I have known it to be accommodated by agreement between the parties : on its 
first coming before me, I strongly recommended it here. But if the parties will have 
it decided, we must give our opinion. Compassion will not, on the one hand, nor 
inconvenience on the other, be to decide; but the law: in which the difficulty will be 
principally from the inconvenience on both sides. Contract for sale of a slave is 
good here; the sale is a matter to which the law properly and readily attaches, and 
will maintain the price according to the agreement. But here the person of the slave 
himself is immediately the object of enquiry; whioh makes a very material difference. 
The now question is, whether any dominion, authority or coercion can be exercised 
in this country, on a slave according to the American laws1 The difficulty of adopt
ing the relation, without adopting it in all its consequences, is indeed extreDle; and 
yet, many of those consequences are absolutely contrary to the municipal law of 
England. We have no authority to regulate the conditions in which law shall 
operate. On the other hand, should we think the coercive power cannot be exercised : 
'tis now about fifty years since the· opinion given by two of the greatest men of their 
own or any times, (since which no contract baa been brought to trial, between the 
masters and slaves;} the service performed by the slaves without wages, is a clear 
indication they did not think themselves free by coming hither. The setting 14,000 
or 15,000 men at once free loose by a solemn opinion, is much disagreeable in the 
effects it threatens. There is a case in Hobart, (O(It)entry and W()()(/,jall,) where a man 
bad contracted to go as a mariner: but the now case will not come within that 
decision. Mr. Stewart advances no claim on contract; he rests his whole demand on 
a right to the negro as slave, and mentions the purpose of detainure to be the sending 
of him over to be sold in Jamaica. If the parties will have judgment, nat justitia, 
ruat ccelum, let justice be done whatever be the consequence. 501. a head may not 
be a high price; then a loss follows to the proprietors of above 700,0001. sterling. 
How would the law stand with respect to their settlement; their wages 1 [18] How 
many actions for any slight coercion by the master1 We cannot in any of these 
points direct the law; the law must rule us. In these particulars, it may be matter 
of weighty consideration, what provisions are made or set by law. Mr. Stewart may 
end the question, by discharging or giving freedom to the negro. I did think at first 
to put the matter to a more solemn way of argument : but if my brothers agree, there 
seems no occasion. I do not imagine, after the point has been discussed on both sides 
so extremely well, any new light could be thrown on the subject. If the parties 
chuse to refer it to the Common Pleas, they can give them that satisfaction whenever 
they think fit. An application to Parliament, if the merchants think the question of 
great commercial concern, is the best, and perha{!s the only method of settling the 
point for the futnre. The Court is greatly obliged to the gentlemen of the Bar who 
have spoke on the subject; and by whose care and. abilities so much bas been effected, 
that the rule of decision. will be reduced to a very easy compass. I cannot omit to 
express particula.;- happiness in seeing young men, just; called to the Bar, have been
able so much to profit by their reading. I think it- right the matter should stand 
over; and ·if we are called on for a decision, proper notice shall be given. 
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Trinity Term, June 22, 1772. 

Lord Mansfield.-On the part of Somerset, the case which we gave notice should 
be decided this day, the Court now proceeds to give its opinion. I shall recite the 
return to the writ of habeas corpus, as the ground of our determination; omitting 
only words of form. The captain of the ship on board of which the negro was taken, 
makes his return to the writ in terms signifying that there have been, and still are, 
slaves to a great number in Africa; and that the trade in them is authorized by the 
laws and opinions of Virginia. and Jamaica.; that they are goods and chattels; and, 
as snch, saleable and sold. That James Somerset, is a negro of Africa, and long 
before the return of the King's writ was brought to be sold, and was sold to Charles 
Stewart, Esq. then in Jamaica., and bas not been manumitted since; that Mr. Stewart, 
having occasion to transact business, came over hither, with an intention to return ; 
and brought Somerset, to attend and abide with him, and to carry him back as soon 
as the business should be transacted. That such intention has been, and still con
tinues; and that the negro did remain till the time of his departure, in the service of 
his master Mr. Stewart, and quitted it without his consent; and thereupon, before 
the return of the King's writ, the said Charles Stewart did commit the slave on hoard 
the "Ann and Mary/1 to save custody, to be kept till he should set sail, and then to be 
taken with him to Jamaica, and there sold as a slave. And this is the cause why be, 
Captain Knowles, who was then and now is, commander of the above vessel, then and 
now lying in the river of [19] Thames, did the said negro, committed to his custody, 
detain ; and on which he now renders him to the orders of the ·Court. We pay all 
due attention to the opinion of Sir Philip Yorke, and Lord Chief Justice Talbot, 
whereby they pledged themselves to the British planters, for all the le~ cons~ 
quences of slaves coming over to this kingdom or being baptized, recognized' by Lord 
Hardwicke, sitting as Chancellor on the 19th of October 1749, that trover would lie: 
that a notion had prevailed, if a negro came over, or became a Christian, he was 
emancipated, but no ground in law; that he and Lord Talbot, when Attorney aud 
Solicitor-General, were of opinion, that no such claim for freedom was valid; that 
thd the Statute of Tenures bad abolished villains regardant to a manor, yet be did 
not conceive but that a man might still become a villain in gross, by confessing him
self such in open Court. We are so well agreed, that we think there is no occasion 
of having it argued (as I intimated an intention at first,) before all the Judges, as is 
usual, for obvious reasons, on a return to a habeas corpus; the only question before 
us is, whether the cause on the return is sufficient 1 If it is, the negro must be 
remanded; if it is not, be must be discharged. Accordingly, the return states, that 
the slave departed and refused to serve; whereupon he was kept, to be sold abroad. 
So high an act of dominion must he recognized by the law of the country where it is 
used. The power of a master over his slave bas been extremely different, in different 
countries. The state of slavery is of such a nature, that it is incapable of being 
introduced on any reasons, moral or political ; but only positive law, which preserves 
its force long after the reasons, occasion, and time itself from whence it was created 
is erased from memory : it's so odious, that nothing can be suffered to support it, but 
positive law. Whatever inconveniences, therefore, may follow from a decision, I 
cannot say this case is allowed or approved by the law of England; and therefore 
the black must be discharged. 

. . ----: . ~-. -~ -, ~... . . 

· duhai_fu·e.org _· 
~- . l.t•.lr n I. a\\' . 
- . . .,. .. . 

Note the words of author S. Wise in Though the Heavens 
May Fall (2005): "Because of the period's primitive court 

reporting, we don't know Lord Manfield's exact words ... . It 
was left to Chapel Lofft to record the entire decision." 

. . 
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REP0 RTS of CASES A KGUE L) and 0 ETE R M  IN 11: U 

in the COURTS of' EXCHEQUEK and EX- 
CHEQUE R CHAMBER, frorn Michaelriias Term, 
1 VICTORUE, to Easter Term, 1 V ICjTORIB, 
Xmth iticlusive. By R. MEESiON, Escy., and 
W. N. WELSBY, Usq., of the Middle Temple, 
Barristers-&-Law. Vol. I I I. Lo~~cZoi~, 183s. 

[I] 
L. As-  

REPORTS OF CASES AKGUED AND DETERMINED [h' T H E  COURTS OP EXCHEQUER, 
AND EX(:HEQUER CHAMBER, h'f[CIIAEl,hIAS TERM, 1 VIC'rUll[&. 

62 PRIESTLEY o. FOWLER. Exch. of Pleas. 1837.--Z)ecla1~ation iii c m e  statetl that  t.he 
plaintifl' wits a servant of the  deferirI:trit i r i  his tratle of a hiitcher ; that  the deferi- 
darit had desired :tiid directed the plaintiff; so beiiig tiis sermrit, to go with and 
take certain goods of the deferitlnrit iri a cert;tiri vim of the deferidatit then used 
hg him, arid conducted hy another of his serv;itits, i r i  carrying goods for hire 
upori a cerktiri journey ; that  the plaititiff, iri pirsu;ttice of such desire and 
direction, accordiiigly comuiertced atid was proceeding, and heitig carried a i d  
conveyed by the said van, with the said goods ; a r i d  i t  liecaine the defetitlaiit's 
du ty  to use proper care that the van should he in a proper state of r c p i r ,  and 
should not lie overloaded, aiid that  the plaintiff should be safely atid securely 
carried thereby : iievertheless that  the rlefertdarit did riot iise pi*oper citre that  t.he 
van should riot be overloaded, or t ha t  the plaintiff shoiild he stfely aiirl securely 
cdrried; i n  cunsequerice of the neglect of which duties, the vaii g ; iw  wa,y a i i d  
broke down, and t,he pl;tintiff WLS throwri to the groiirtd, a i d  his thigh fractured : 
-Held, on motion iii arrest of judgment, after verdict for the plairitiff, first, 
that  it wan suflicieritly to lie collected from the declnratiori that the defeiida~it 
directed the plaintiff to go in the v:tu ; hut, secoridly, that  even in that  case, the 
action was ,not maintainable. 

[s. e. M. H. 30.5 ; 7 I ~ .  J. EX. 42 ; 1 ~ u r .  987. Discussed, EartonslLili ~ o n l  cbmpany 
v.; Reid, 1858, 3 Macq. 265 ; C'lcwke v. Holmc.9, 1863, 7 H. ck N. 946; 17mrnlnas v. 
Qualemaine, 1887, 18 0. B. 1). 692 ; Grows v. Lwtd IVimbm.ne, [ 13981 2 Q. E. 410 ; 
Jahnson v. Lindsay, [189 11 A. C. 383. Followed, Tuwtiey v. Miillatid Ilitilwiiy Clurqiuny, 
It;66, I,. li. 1 C. P. 296 ; Fowler. v. Lock, 1872, 1,. B. 7 C. E'. 278 : see on appeal, 

Cqllieiy Conipuny, 1876, I C. P. D. 559 : :ttfirmeil, 3 C. P. I). 205 ; WuuJley  v. Metra- 
pditan District flailway L'ornpny, 1877, 2 Ex. 1). 397 ; Heilley v. Pirikriey and S'aris 
S/ean&p Company, [I8921 1 12. E. 66. Distiuguistied, B l u d  v. lioss : 2 ' h  JuliiG, 
1860, 14 Moore, P. C. 230. Referred 
te, Riley v. Bazeridale, 186 I ,  6 H. 9c N .  448 ; l'iimei. v. Great h'aslelw K a i l w q  C'onipariy, 
1d75, 33 L. T. 432 ; Swainsma v. Nwth Eiistern Xuiluruy C'urtLpawy, 1878, 3 Ex. D. 
343;  Grawhu v. Earl of D,idley, 1882, 9 Q. B. D. 3 6 5 ;  Murphy v. Wilson, 1883, 
54 L. J. Q. B. 524 ; 48 L. T. 788 ; Gibbs v. Greut W e s t e n i  linilwuy C'urtqatry, 1883, 
li Q. B. D. 24 : affirmed, 12  (2. B. D. 208 ; G5.iflth.s v. Loi&m andb't. Kuthxl'he Docb 
Cn?npany, 18H4, 13 Q. B. D. 860; The Petrel, [ 18931 P. 323;  lb.~sliiiiil v. W e s t  
Ham Union, [1906] 1 I<, B. 543.1 

The declaratiori stated that  the plaintiff wav a servant of the defentlatit in 
l i s  trade of a butcher; that  the defendant had desired and directed the plaintiff', so 

1,. R. 9 C. P. 751 ; Lour11 V. Howell, 1576, 1 C. P. D. 168 ; H o ~ k e  V. IVl~itt: MOSS 

Applied, Wiyrnow v. Jay, 1860, 5 Ex. 357. 

Case. 
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being his servant, to go with arid take certain goods of the  defendant’s, i r i  a cettain 
van of the defendarit then used by him, aiid conducted Iiy another of his servants, i i i  
carrying goods for  hire upon a certain journey ; tha t  the plaintiff, iri purwiarice of such 
desire and direction, accordingly [Z] conimenced arid ivy:ts proceeding :tiit1 heing carried 
arid coriveyed by the said van, with the said goods ; mid i t  becariie the d u t y  of the  
defendarit, on that  occasion, to use clue ;urd proper c:we t h a t  the  mid van should he 
in  a proper st.ate of repair, that it should i i o t  be overloaded, a i d  that  the plaititiff 
should he safely arid securely cirriecl thereby : nevertheless, the defenrlarit, di t l  iiot use 

proper care t h a t  the  vitn should t ie it1 a siitticietit state of  repzir, or tti:tt i t  should riot 
he overloaded, or thztt the I h i i i t i f f  should lie safely and sccurely carr ied thereby, in 
corisequerice of the iieglect of all : t i i ( l  each of wliicb rluties tlie van gtve rv:iy ;~nd h o k e  
down, nrirl the plaiiititf wtts thrown witli violence to the groriritl, a r ~ l  liis thigh w t s  
thereby fractured, 8 c .  

At  t h e  trial liefore €";trice, *J., at the 1,iiicoliishire Suriiriier Assizes, IS:\(;, t,hc 
plaiiitiff, having giveii evitleiice to shew that. the  iiijiiry ;irose from ttic tiverlocttlirig of 
the  van, arid thitt it was so lo:irletl with the t1efetid:trit’s kiicrwledge, had :I vei’(lic:t for  
1001. I n  the folloiviiig Micli~~elmas Term, A(l;ttiis, Swjt . ,  olitaiiietl :L ride to shew 
cause why the judgmeiit stioiild iiot be arrested, on ttic groiiri(1 that  the tleferidniit 
was riot liable iri law, under tlie circumstances stated i n  the dcclw:ttioii. Cri Hilary 
Term, 

The r1eclar:ttioii is siifficieiit, 
at least after verdict. Oiie ohjectioii will protialrly be, tha t  i t  does not, state t,hitt tlw 
plaintif was to he cciiiveyecl i t i  the vaii, but  orily that  he w;ts to g ~ )  with ; t i i d  t:ikc 
the goods hy t.he vilii. Hut, titking :dl the iillegtttioiis together, ttie stntenmit is 
sufficient aEter verdict. I t  is shtterl that  the plaiiititt’ rv:ts on the  v:tii i i i  pursii:iiicu of 
t he  defeeridant’s directioiis. [‘l‘hc Court intirnaterl that  the declaration rviis sirfticiuiit 
3s to this poirit.] 

‘L’hore is i r o  
valid diatiriction Iietweeri this ~ i i w  [3] ant1 tli:it of :LII  orrlirr:try co:tcli pissc[iger ; the 
service of the servarit is the cnrisitlcrntiori here, as the rnoiiey o f  the p;tssctrgt:r is there. 
[ IAord Ahiriger, C: B. The passenger pays h i s  rriorisy i r r  cotisit1er;ttioii of hirig carried, 
and there i s  aii irtiplied coritritct that he sti:iIl be citriied s:tfely : a i d  he Lias iio nieaiis 
of kriorvirig how the co:rch is ooristiwcted or loatlecl. Here thc  servaiit is on the 
preniiues, arid tim the rneitris o f  Ic~~owledge. It is not the case of :I servant h i w l  for 
that particular occiisioii, hit of :I gerieid servarit.) Lt tlocs not :tppe:tr o i i  tho face of 
the  declarstiori, tha t  the plaititiff kiiew ttie W I I  \vas overlo:ttle(l, :tiir1 i t  cziiriot he 
interirletl after verdict : O I I  the other hitrirl, i t  does r i o t  appear t,hat the cleferidaiit 
knew it. The questiori therefore is, whether ;L master, r v h o  directs 3 servant bo get 
upon an overloaded vehicle, the  servaiit givirig his service for tdciiig care of the master’s 
goods carried therein, is iiot liahle if the servaiit sustains a r i  iiijiiry t)y its tireakiiig 
down iri coriseqiience of such ovcrlouclirig. I t  is not nieraly the omissioii of i iot  usirig 
a sufficient vehicle, hit ari ;Ict of coinniissiori i i i  :tllowitig it to be overloarletl. Suppose 
;L coach passenger s:tw, wheii he got  tip, tha t  the coitctiin;tri was intoxirated or tlie 
hones  unruly, rvoold his right to recover for ;iii iiij tiry i i i  coiiseqiiwice he :tfbect.etl ? 
[Parke, B. I apprehenil the contrirct ~ o ~ i l d  oiily lie to  ( w r y  as safely as could tie, i r i  
the  conditiori i r i  which the p;isseriger h e w  the  vehicle to be. 1,ortl Aliinger, C. B. 
Could a stage-coachman, who has a restive tiorse to  drive, which he kiiows to be so, 
sue his nixster for a n  iiijury ( h i e  him by the horse? The plaintif wits not boiind 
to go by m i  overloaded vaii ; he coriserits to t:tke the risk. If i t  bud :ippe:irecl that  
the  master uridertook t h a t  the vari w:ts suficiarit, i t  would be different.] It might 
have lieeti more proper to :tllege ttiat the defenthut so iiiirlertnok, h i t  ttie clecl:cl.atioii 
is i n  substance ecliiivalerit to tli:tt8, i t t  least after verdict, sirice i t  s h t e s  tha t  i t  was the 
defendant’s duty to [4] use proper c:tre tha t  the viiti should not he overloaded. The 
promise arid the  duty are co-exterisive. 

The  cause of actioii, supposing tha t  xriy exists, arises out  
of an impliecl contract on the p u t ,  of the mister  so to lo:t(l the  w t i  :is that  the plairitilf 
should be carried y;rfely ; hit he citiiiiot I)e macle 1iaI)le in this actioii on tbc case 
except there lie a coainiori-1:tw lialiility, such its to rxisc :t duty. ‘Vu fooi id any :tctioti 
agaitist the  tlefenclarit, several circuriistaiices must coinbirie. First), it must n p t ) e ~ t r  

tha t  the  carriage was overloaded l,y ihe deferir1:irit’s clirectioii or with liis knowlerlge ; 
arid this i t  niay he atlniittetl the  decl:rr.atiou does tlisclose. Secotitlly, it ought to 

Plea, riot guilty. 

Goulburri, Serjt., :mtl N. R. C:laike, shcivecl cause. 

Seuoridly, t,he :irtion is iu:iiiit;tin:hIe oii  general priiiciples of lam. 

Adanis, Serj t., coiitrh. 
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appear that  the plaintiff was ignorant of the overlo;rdirtg, which is no where suggested. 
Thirdly, the defendant must have ordered the plaintiR to go on the van. There is no 
clear averment tha t  tha t  mas the fact ; the "desire :and tlirectiori " of the defendmt, 
iit pursuauce of which the plairitif alleges that  he went 011 the  vaii, is otily to  go with 
it arid take care of the goods. T h a t  is an ambiguous expression ; 
t h e  plairttiff interprets the ambiguity to  nieari that  he was to  go iri thc  v:iii ; sild we 
may so interpret after rerrlict.] B u t  further, i t  ought to be shewn t h a t  i t  wiis necessary 
for the  plaintiff' to  do so in order to perform his du ty  ; and (which is perhaps the sitme 
proposition in more general terms), tha t  the order W:H a lawful command, which he 
was bound as a servant t o  obey. The mere command of the master will not render 
him liable, unless the thing commanded fell fairly within the necessity of the  servant's 
duty-  There ought to have been an averment tha t  i t  was riecessary for the perforni- 
ance of his duty of conveying the goods that  he should go iri the  v:m. But eveti if 
all these circumstiarices coiicurred, they wwuld not cortstitute :L cornniori-law liahility, 
hu t  B liability arising out  of :L contract, urid the actiori should have [a] been assumpsit, 
not case. T o  render the deferidant liable iri case, the existence of malice, express or 
implied, was necessary. 

(Xtr. adv. vult. 
The judgment of the  Court \VBS now cleliveretl hy 
LORD AB~NGER,  C .  B. 

[Lord Abinger, C. B. 

This mas ii i r i o t i o t i  iri arrest of jiidgmeiit, after verdict 
for the plairitiff, upon the insuficiericy of the tleclaratioti. [His Lorrlship stated the 
declwation.] It has heeii objected t u  this rleclu:ition, tha t  it coiititiiis no premises 
froni which the d u t y  of the defeudatit, as therein nllegetl, c:ui lie iiiferred in lam ; or, 
in  other words, that  from the mere relatiori of rtiaster :arid servatit rio coiitract, a 1 1 1 1  

therefore no duty, can he implied on the par t  of the master to c:aiise the servant to 
be safely and securely carried, or to  make the master 1i:rble for durnage to thc  servant, 
arising from any vice or iniperfectiori, urikriowii to the ni:Lster, i r i  tlie carriage, or in 
the  mode of loadiug aucl conducting it. For, :is the declaratiori cortt:aiIis no charge 
that  the  defendttrit kitem any of the defects nieiitioiiecl, tlie Court is riot uiilled up011 
to tlecicle how far such knowledge on his part of i a  defect uiikriowu to  the servant, 
would make him liable. 

It is admitted tha t  there is r i u  prececlerit for tlie pesei i t  action hy a servaiit :igaiiist 
a muster. We are therefore to rlecide the yuestioii upu11 ge1ier;rl priiiciples, a i d  in 
doiug so we are ;it liberty to look at the cotise(liieiices of :t decision the oiie wiry or 
the other. 

If the  master he liahle to the servant iri this action, tlie principle OF that  li:ildity 
will be found t o  carry us to a11 &rttti1ig extent. He who is reporiaible by his general 
duty,  or by the terms of his contract, for all the cousecluciices of negligerice iu  it matter 
in which he is the priiicipal, is resporisible for the uegligertce of all his iuferior agents. 
If the owner of the carriage is therefore respoiisible tor the suficiency of his carriage 
to h i s  servant, he [6] in resporisible f(Jr the rieghgeiioe of his co:tcki-mdker, or his harness- 
maker, or his cmchmart. The footninii, therefore, mho rides behind tbc carriage, ma.y 
have an action against his master for ii defect iri the carriage owing to  the negligetice 
of the coach-maker, or for a defect in the harness arisitig from the negligerice of t h e  
baritess-maker, or for druriltenriess, rieglect, or want of skill in the coachniari ; nor is 
there any reason why the principle should not, if applicable in this class of cases, 
extend to many otherx. The m:ister, for exawple,  could he liable to the servant 
for the negligence of t he  ctiatnhertuaid, for putting him into :I damp bed ; for t h a t  of 
the upholsterer, for sending in a ctazy bedstead, whereby he was made t o  fall down 
while asleep arid injure himself; for the negligence of the cook, in  not properly 
cleartirig the copper vessels used in the kitchen: of the butcher', iri supplying the 
faniily with meat of a quality iitjurious to the health ; of the builder, for a defect iii 
the foundatiori of the  house, whereby i t  fell, and injurer1 both the  master a r i d  t h e  
servant by the  ruins. 

The  iuconvenience, not to  say the absurdity of these coiisequerices, afford a suficierit 
argtitnerit against the applicatioii of this principle to the preseiit case. Bot, iti truth, 
the mere relation of the  niaster arid the servarit never ca~ i  imply :ti1 o b l i g d o n  OII  
the  part of the  master to take more care of t h e  servarit thari tic may reasonably 
he ekpected to do of himself. He is, no doubt, Imuiicl to provide for the  safety of 
his servant iri the coiirse of his ernployrnerit, to the best of the judgment, iriformatioii, 
arid belief. The servarit is not bouiid to risk his safety iii the service of his master, 
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